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Happy New Year – we hope that 2015 is a good one  
for you and your business prospers in the year ahead.

Enjoy reading this newsletter. If you’d like to talk further about 
any of the topics covered in this edition of Commercial eSpeaking 
or any business law matter, please be in touch with us – our 
contact details are above.

INSIDE:

New Legislation for Builders

More transparency for customers
On 1 January 2015 the Building Amendment Act 2013 came into force. As well as 
strengthening the consumer protection provisions currently in the Building Act 2004, 
it also implements new obligations for builders and increases their potential liability. If 
you work in the building industry, it’s important that you are aware of these changes 
so you don’t get caught out …  CONTINUE READING

Guarantees: Assuming the Risk
Guarantees are a common form of credit enhancement often required by banks and 
other lenders before they will provide finance, including loan advances. Although 
you’re no doubt familiar with guarantees, this article reminds you of what you need to 
know and the risks you could be taking if you become a guarantor … CONTINUE READING
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New Legislation for Builders

More transparency for customers
On 1 January 2015 the Building Amendment Act 2013 came into force. As well as strengthening the consumer protection 

provisions currently in the Building Act 2004, it also implements new obligations for builders and increases their potential 

liability. If you work in the building industry, it’s important that you are aware of these changes so you don’t get caught out.

Why is there a new Act?
The new legislation has come about as a result of a comprehensive review of the Building Act 2004. The government hopes 
that the changes will act as an incentive to those working in the building and construction sector to deliver better quality 
and affordable homes and buildings.

Some changes took effect immediately when the legislation was passed, including changes to the type of work that doesn’t 
require a building consent, changes to terms and definitions referred to in the legislation, and an increase in the maximum 
penalty charge from $100,000 to $200,000 for work completed without appropriate building consent. The changes that 
took effect on 1 January 2015 include those outlined below.

Key changes
The Act makes significant changes to the way in which builders and their customers do business. These changes include  
the following:

»» Written contracts are now required to be signed for building work valued over $30,000, where a builder’s customer  
is the homeowner.

»» Before a contract is entered into, a builder must now provide their customer with information about their skills, 
qualifications, licensing status, insurance they carry, and guarantees and warranties that apply to their materials and 
workmanship.

»» A builder now also has to provide a checklist that alerts the customer to the risks they are taking by entering into  
the contract.

»» Once a builder has completed the work, they must provide their customer and the local council with copies of  
guarantees and warranties, ongoing insurance policies and information on any maintenance requirements in relation  
to the building work.

»» Builders who don’t supply contracts, or give false information, can be fined.

»» If no contract is provided or signed, or the contract doesn’t contain all the necessary clauses (as outlined in the Act) the 
government’s clauses will apply by default.

»» There is now an automatic 12-month defect liability period. During this period, a builder must fix any work that their 
customer believes is defective, unless the builder can prove otherwise.

»» There are new remedies for breaches of implied warranties under the Building Act 2004. For example, if the breach  
is substantial, customers can cancel the contract immediately and recover any additional cost in having the breach 
remedied from the original builder. Customers may also obtain damages from the builder for loss or damage resulting 
from the breach.

What are the new documents builders need?
Under the Act, there are four documents that all builders need to have for each building contract. These are:

1.	 The written building contract, signed by both the builder and their customer. We advise getting in touch with us to make 
sure that the building contracts you use are compliant with the new legislation.

2.	 The checklist that must be given to all potential customers.

3.	 The disclosure statement that must be given to all potential customers.

4.	 The guarantees and warranties, insurance policies and maintenance requirements that the builder must provide to their 
customer at the completion of the work.

If you are a builder we would advise getting in touch with us to discuss how these changes will affect you and your 
customers. You will want to make sure that you have everything in place to ensure that you’re compliant with this new 

legislation. 

http://www.dbh.govt.nz/UserFiles/File/Publications/Building/Building-Act/building-act-checklist.pdf


3

ISSUE 39 | SUMMER 2015

Guarantees: Assuming the Risk
Guarantees are a common form of credit enhancement often required by banks and other lenders before they will provide 

finance, including loan advances. Although you’re no doubt familiar with guarantees, this article reminds you of what you 

need to know and the risks you could be taking if you become a guarantor.

A guarantee is a contract to assume, or to discharge, the liability (or obligation of) a third party. In other words, if you’re 
providing the guarantee (the guarantor) then you’re promising to pay a debt if the third party (the debtor) does not. If the 
debtor defaults, you are responsible for repaying the debt to, for example, a financial institution or bank (the lender).

Examples of guarantees
The most common scenario is that a lender requires mum and dad to guarantee the borrowings of an adult child. The child 
(and this could also include his or her spouse or partner) may want to borrow money to buy a house or start up a business. 
Before the money is lent, the lender gets the parents to sign a guarantee; the parents may also be asked to authorise a 
mortgage in favour of the lender as security – that could be a mortgage over the parents’ home or business, or both. Other 
situations include company directors personally guaranteeing company debt and, likewise, trustees guaranteeing trust debt.

Risks!
Often, particularly in the parent-child scenario, guarantees will be entered into without much thought as to the risk. Granted, 
there’s an element of human nature at play with parents doing what they can for their children. However, this generosity 
shouldn’t blind people as to the risks which can be huge. There are cases of guarantor parents losing large sums of money, 
and even their homes, when their son or daughter defaults on their responsibilities. So entering into a guarantee is not a 
decision to be taken lightly and without access to the relevant information.

What to look out for?
In practical terms, it’s important that you understand the wording of the guarantee itself and the implications of what you’re 
entering into. How much are you guaranteeing? Is it a fixed sum or a continuing liability as to whatever may be owing? Be 
particularly careful with the latter. Why is the debtor borrowing the money? What is it for? What is their income situation 
and their outgoings? Can they comply with the repayment requirements? Ideally you’ll have a good working knowledge 
of the debtor’s financial position and the rationale behind the transaction. If you don’t have this information, then ask the 
appropriate questions before taking the matter any further.

You also need to understand the actual consequences of the guarantee. In short, if the debtor can’t pay the debt, then the 
responsibility will pass to you. This is fundamental. As guarantor you are essentially stepping into the shoes of the debtor. 
Their liability is potentially your liability. So, ask yourself, do you have the funds to settle the debt if required? Will that mean 
selling your home or even being forced into bankruptcy? What’s more, the lender may not give you a choice about this if you 
have granted a mortgage in favour of the lender over your assets.

Ultimately, after you’ve made the appropriate enquiries and you have doubts about the debtor’s ability to service and repay 
the debt, common sense would suggest you don’t provide the guarantee. This could be an uncomfortable decision to make 
in a family-type situation. It does, however, beat the awkwardness of that same guarantee going bad and you being called 
upon to settle the debt which may involve selling your house and/or your business.

Be cautious about being a guarantor
While guarantees are a very useful tool, particularly for a debtor wanting to ‘get ahead’, as guarantor you should be cautious 
about entering into a contract such as this, particularly for large sums of money – the consequences of your liability being 
called upon can be significant. Make sure you have all relevant information about the debtor and the debt itself; not only 
initially but also on a continuing basis. Ensure you have carefully weighed the potential risks involved against the benefit to 
be gained by a debtor (usually from having access to a loan) before ultimately deciding whether you ‘go guarantor’. This is 
not a decision to be taken lightly. Guarantees are legally binding documents enforceable through the courts. 

If you’re unsure about becoming a guarantor and would like some guidance, do get in touch with us. 
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Business Briefs

Financial markets overhaul complete
On 1 December 2014 the second phase of the implementation of the Financial Markets Conduct Act 2013 came into force. 
The Act has replaced the Securities Act 1978 as well as several other pieces of legislation and, in doing so, has completely 
overhauled New Zealand’s capital markets and financial services law.

Key changes brought in as part of the second phase include the new disclosure regime for offers of financial products, new 
offer and scheme registers, a new governance and accountability regime, and licensing requirements for a range of financial 
markets participants.

We also remind companies of the improved avenues for raising capital under the new legislation, some of which came into 
force in early 2014. As well, offering an employee share scheme is now significantly more straightforward than it used to be. 
If you’re looking at raising capital this year or putting an employee share scheme in place, we can help you get to grips with 
the new requirements. 

Important employment law changes come into force on 6 March
The Employment Relations Amendment Act 2014 (which amends the Employment Relations Act 2000 and comes into force 
on 6 March 2015) makes significant changes to New Zealand employment law. Two particularly noteworthy changes are:

1.	 Flexible working arrangements: All your employees will have the right to request flexible working arrangements, not 
just those responsible for dependants. Employees will be able to request flexible working arrangements from the start of 
their employment (currently it’s set at six months). The current limit on the number of requests your employee can make 
in a year will be removed. You must respond to your employee’s request within one month; currently employers have 
three months to respond.

2.	 Rest and meal breaks: The changes introduce more flexible rest and meal break provisions so that your employees have 
a general right to a reasonable opportunity to rest, eat, drink and deal with personal matters, rather than the strict rules 
that currently apply. However, if you and your employee can’t agree on the timing of breaks, you have the right to make 
the decision on this. Also, you must provide reasonable compensation if your business is exempt from the requirement to 
provide breaks.

Other changes relate to continuity of employment in a restructuring (when a business is sold, for example); the requirement 
to disclose information to your employees; collective bargaining; and when and how the Employment Relations Authority 
can make determinations.

Make sure you’re familiar with how the changes will affect your workplace and your employees before the changes come 
into effect on Friday, 6 March 2015. 

Competition law reform: new exemption for ‘collaborative activity’
The Commerce (Cartels and Other Matters) Amendment Bill is likely to be passed into law early this year. The Bill 
substantially extends the prohibitions against ‘cartel conduct’ in New Zealand. This upcoming legislation is likely to rule 
out many joint venture (JV) activities that are currently taken for granted in the commercial arena, such as the allocation of 
customers to which each JV partner will supply their goods or services. However, a new exemption for ‘collaborative activity’ 
will apply where:

»» JV partners are involved in a ‘collaborative activity’; that is, the parties are co-operating together to achieve the same 
business objective. This means that the JV should involve a combination of businesses, assets or operations

»» The cartel provision (such as the allocation of customers) is reasonably necessary for the purpose of that collaborative 
activity. For example, the allocation of customers between JV partners should materially reduce the risk, cost or timeframe 
of achieving the JV purpose, and

»» The collaborative activity is not carried on for the dominant purpose of lessening competition between those parties. For 
example, the purpose of entering into the JV might be to address risks in the market as a whole, rather than eliminate 
competition between the JV partners.

If you are involved in a business with existing joint venture arrangements, you should review these contracts now to ensure 
they are not captured under the extended prohibitions of the Bill. If they do come under the new prohibitions, you may want 
to assess whether they fall within the collaborative activity exemption. 
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