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Introduction

Reducing vehicle miles traveled through increasing the use of public transit
and improving transit access is critical to reduce greenhouse gas (“GHG”)
emissions in California. Housing development properly focused in infill areas with
transit accessibility (transit-oriented development or “TOD”) may significantly
reduce greenhouse gas emissions if it increases transit usage and results in reducing
vehicle miles traveled. Senate Bill 3754 recognizes that meeting GHG reduction
targets through increased transit use requires the adoption of sustainable, integrated
regional transportation and community planning strategies to promote TOD.

But housing costs in the coastal communities of California near major
regional economic centers and transit are too high for many families. Low-income
families that cannot afford housing near their work commute ten percent further
than commuters elsewhere> which may directly undermine the goals of recent
legislation intended to address climate change. Research also links high housing
costs within coastal communities, like the Bay Area, to the resegregation of the
region,® a crisis with major implications for public welfare and public health
outcomes.” Infill development in transit accessible neighborhoods within these
coastal communities must therefore occur equitably to avoid the risk of displacing
low-income populations from these neighborhoods or exacerbating current cost
barriers to entry for low-income populations into highly desirable neighborhoods
with substantial transit accessibility or transit investment.8 The goals of reducing
GHG emissions and equity are thus linked; emissions reductions cannot occur if
commute times are increasing because low- and middle-income communities are
pushed to farther rings of the suburbs and forced to drive to access economic
centers of opportunity.

Even as California’s state legislature responded in 2017 with the passage and
signing of housing bills® meant to address escalating housing costs, legislators and

4. See S.B. 375, 2007-2008 Leg., Reg. Sess. (Cal. 2008).

5. CHAs ALAMO, BRIAN UHLER & MARIANNE O’MALLEY, LEGIS. ANALYST’S OFF.,
CALIFORNIA’S HIGH HOUSING CosTS: CAUSES AND CONSEQUENCES (2015) (“LAO REPORT”).

6. SeeRising Housing Costs and Re-segregation, URB. DISPLACEMENT PROJECT (Oct.
26, 2018), https://perma.cc/8N88-F3CV.

7. For a general discussion of the relationship between racial residential segregation
and health outcomes, see David R. Williams & Charles O. Collins, Racial Residential
Segregation: A Fundamental Cause of Racial Disparities in Health, 116 PuB. HEALTH REP.
404, 404-16 (2001). For an analysis on the impact of racial residential segregation on life
outcomes in Oakland, California, see Matt Beyers et al., Life and Death from Unnatural
Causes: Health and Social Inequity in Alameda County, ALAMEDA CTY. PuB. HEALTH DEP’T
i, i-142 (2008).

8. Throughout this article we use the term “equitable infill development” to describe
TOD or infill development that considers equity through affordability components or other
mechanisms that would address the risk of displacement of low-income populations or
exclusion of low-income populations.

9. Governor Brown Signs Comprehensive Legislative Package to Increase State’s
Housing Supply and Affordability, OFF. oF GOVERNOR EDMUND G. BROWN JR. (Sep. 29,
2017), https://perma.cc/6R5X-VHGD.
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others acknowledged that more is needed to address California’s housing crisis.10
One recurring theme in the ongoing coverage and discussion of the housing crisis
is an argument that state-mandated environmental review under the California
Environmental Quality Act (“CEQA”) is a significant contributor to the housing
crisis because it adds time and money to the development process, and that given
the persistent housing crisis, CEQA merits legal reform.1 Others advance that
local land use regulations significantly constrain housing development!2 and have
proposed legislation to narrow local authority over infill development near
transit.13

Existing urban planning and urban economics research correlates the overall
stringency of a jurisdiction’s land use regulations with high housing costs and
income segregation.4 But this research, though important, cannot answer the
guestion of which specific elements of local land use regulation or state
environmental review contribute disproportionately to either the cost of housing or
the exclusion of low-income communities from these metro areas. Despite these
limitations, the impact of this research and similar work has been far reaching,
surfacing in statewide policy briefs!s and political debates about proposed
legislation.16

10. Liam Dillon, Gov. Brown Just Signed 15 Housing Bills. Here’s How They’re
Supposed to Help the Affordability Crisis, L.A. TIMES (Sep. 29, 2017), https://perma.cc
/9Y9V-C2AX; Angela Hart, Jerry Brown Signs New California Affordable Housing Laws,
SACRAMENTO BEE (Sep. 29, 2017), https://perma.cc/9XXU-A4Q2; Liam Dillon, The
Housing Package Passed by California Lawmakers is the Biggest Thing They’ve Done in
Years. But it Won’t Lower Your Rent, L.A. TIMES (Sep. 15, 2017), https://perma.cc/4WL9-
4L6R.

11. Chang-Tai Hsieh & Enrico Moretti, How Local Housing Regulations Smother
the U.S. Economy, N.Y. TIMES (Sep. 6, 2017), https://perma.cc/9DBQ-28JF; Liam Dillon,
Which California Megaprojects Get Breaks from Complying with Environmental Law?
Sometimes, It Depends on the Project, L.A. TIMES (Sep. 25, 2017), https://perma.cc/Y4BS-
FBZQ; Angela Hart, Here’s Why California’s Historic Housing Legislation Won’t Bring
Down Costs Anytime Soon, SACRAMENTO BEE (Sep. 27, 2017), https://perma.cc/P8FT-
8T2P.

12.  See Hsieh & Moretti, supra note 11; THE WHITE HOUSE, HOUSING DEVELOPMENT
ToOLKIT 2 (Sep. 2016), https://perma.cc/P4YM-LYPK.

13. See S.B. 827,2017-2018 Leg., Reg. Sess. (Cal. 2018); Scott Wiener, My Transit
Density Bill (SB 827): Answering Common Questions and Debunking Misinformation,
MEDIUM (Jan. 16, 2018), https://perma.cc/GN94-NFAK.

14. Edward L. Glaeser & Joseph Gyourko, The Impact of Zoning on Housing
Affordability 17 (Nat’l Bureau of Econ. Research, Working Paper No. 8835, 2002); John
Quigley, Steven Raphael & Larry A. Rosenthal, Measuring Land Use Regulations and Their
Effects in the Housing Market, in HOUSING MARKETS AND THE EconoMmY 282 (Lincoln Inst.
of Land and Policy ed., 2009).

15. See LAO REPORT, supra note 5.

16. See Letter from Sheryll D. Cashin et al. to Mike McGuire & Jim Beall (Apr. 5,
2018), https://perma.cc/4ADPJ-UCWP (letter from fair housing experts endorsing SB 827 as
“a major step towards promoting integration and reducing racial residential segregation”);
Letter from Amanda Eaken et al. to Scott Wiener (Mar. 23, 2018), https://perma.cc/S84A-
8YTX (endorsing SB-827 as “a key element in achieving California’s climate goals” on
behalf of the Natural Resources Defense Council, Climate Resolve, and Environment
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Recognizing the limits of existing data sets and past research applicable to
California, and the importance of the current policy debate, we began a case study
of land use development within specific cities in California. We undertook this
study to better understand what specific regulations of land use development in
California may contribute to the state’s housing crisis by increasing development
approval timelines.l” We also examined the specific impact of local and state
mandated processes on all housing development, including affordable housing
development, supply, and access.

This article proceeds in four parts. Part | of our article will cover the elements
of land use law we identify as having the closest relationship to the ongoing policy
reform debate, and then will explain the findings and limitations of existing
research in relationship to current California policy reform proposals. Part 11 of this
article provides details about our methods and research approach to respond to this
gap in the research. Part Il of our article presents detailed findings from our
research on the first set of cities within our study. Part IV of our article places our
findings within the context of other research and offers the policy implications of
what we have learned so far, and the research still necessary.

Part I: Background

We first situate our research in a legal and scholarly context by providing
a brief overview of the specific provisions of state and local law that are
particularly relevant to infill residential development, and then we provide an
overview of the academic literature that explores how land use regulation may have
impacts on housing production, housing affordability, and on equity in housing
outcomes.

A. Navigating the law applicable to entitlement processes in
California:s

State law governs the regulatory landscape for housing construction in
California in two important ways. First, state law empowers and mandates local
governments to develop their own regulatory processes to control development.

California); cf. Letter from Kyle Jones to Scott Wiener (Jan. 18, 2018), https://per
ma.cc/9HCE-2RS4 (opposing SB-827 on behalf of the Sierra Club California as “a heavy-
handed approach . . . that will ultimately lead to less transit being offered and more pollution
generated”); Letter from Rich Gross & Jaqueline Waggoner to Scott Wiener (Apr. 9, 2018)
(on file with authors) (opposing SB-827 on behalf of Enterprise Community Partners
“unless it is amended to explicitly serve the housing needs of low-income Californians”);
Letter from Brian August et al. to Scott Wiener (Mar. 20, 2018) (on file with authors)
(opposing SB 827 on behalf of California Rural Legal Assistance Foundation, Housing
California, and Western Center on Law & Poverty “unless it is amended to address the
proposal’s impact on gentrification and exclusion”).

17. Approval timeframes have generally been connected to higher costs of
development. See discussion infra Section 1.B.1.

18. The approval process to obtain a building permit is referred to as the entitlement
process.
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Second, state law imposes additional procedural and substantive requirements on
local government regulatory processes—we discuss one of the most important of
those state law components, the California Environmental Quality Act.

1. Local law governing infill development

California law permits cities to employ a range of tools to review and
approve housing development based on a hierarchical system of land use law.1°
The General Plan—Ilikened to a “constitution” for long-term physical development
of the city or county20—sits at the top of “the hierarchy of local government law
regulating land use” in California.2! State law requires that each jurisdiction have
a General Plan, and the General Plan must include comprehensive language that
describes the city’s long-range vision, policies, and objectives for development.
The General Plan codifies the city’s planning law, but it may do so with varying
degrees of specificity. Also, with one exception, California law does not require
that jurisdictions update their General Plan according to a set schedule; the law
only suggests “periodic” updates.22

Although not required by state law, some cities may also incorporate
provisions within the General Plan for Specific Plans to address anticipated
growth. Particularly relevant for infill development in major cities, Specific Plans
may direct development to particular locations. Specific Plans may also be
extremely detailed and direct nearly every aspect of development23 by codifying
acceptable land uses?* and requiring review of proposed development for
compliance with the Specific Plan.

Next within this hierarchy are zoning ordinances. Zoning ordinances
(defined generally) include maps and text that when combined provide specificity
as to the type of development (type and intensity of use and form) permissible

19. We focus exclusively on components of California land use law that are
specifically implicated in this research study. We do not attempt to discuss the breadth and
applicability of the complex body of law that practitioners and academics describe as “land
use law” within California. For relevant treatises, see CECILY BARCLAY & MATTHEW GRAY,
CURTIN’S CALIFORNIA LAND USE & PLANNING LAW (Solano Press 2014); STEPHEN KOSTKA,
PRACTICE UNDER THE CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEB 2014). For a guide
intended for planning professionals that summarizes California land use law, see WiLLIAM
FULTON & PAUL SHIGLEY, A GUIDE TO CALIFORNIA PLANNING, (Solano Press 5th ed. 2018).

20. CAL. Gov’T CoDE 8§88 65300, 65302(9)(7) (2010); see also MILLER & STARR
CALIFORNIA REAL ESTATE DIGEST, Zoning and Planning § 10 (3d ed. 2018); see DeVita v.
Cty. of Napa, 889 P.2d 1019, 1023-25 (Cal. 1995) (citing Lesher Commc’ns, Inc. v. City of
Walnut Creek, 802 P.2d 317, 321-22 (Cal. 1990)).

21. DeVita, 889 P.2d at 1023-25 (citing Neighborhood Action Grp. v. Cty. of
Calaveras, 203 Cal. Rptr. 401, 406-07 (Ct. App. 1984)).

22. The General Plan is comprised of seven elements: land use, open space, noise,
circulation, housing, conservation, and safety. See CAL. Gov’T CobE § 65302. The Housing
Element, which details how the jurisdiction will satisfy its allocation of the regional housing
need, is the only element that must be updated according to a planning schedule.

23. See KOSTKA, supra note 19, § 4.2.

24. See CAL. Gov’T CoDE § 65451(a); see also Hafen v. County of Orange, 26 Cal.
Rptr. 3d 584, 591 (Ct. App. 2005).
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within specific neighborhoods.2> Zoning in California operates to restrict
development while also incentivizing development proposed in the General PlanZ
or mandating exactions.?

State law also carves out some local government land-use authority
through specific mechanisms that are directly related to housing development.28
Notable examples include Density Bonuses?® intended to incentivize and increase
affordable housing production and an Accessory Dwelling Unit30 law intended to
increase housing production in otherwise low-density residential neighborhoods.

But how each city employs these tools is varied. In some cities, the
General Plan may contain very specific language that not only guides development
policy, it may also closely regulate the form of land use designations.3! Likewise,

25. For a definition of zoning, see KOSTKA, supra note 19, § 4.1. See infra Sections
-1V for a discussion of “base zoning.” By “base zoning” we mean the underlying zoning
district and use (residential, commercial, or industrial) provided for in the text of the
ordinance and zoning map.

26. Seeid. §4.

27. See generally CAL. Gov’T. CoDE 88 66000-66025; Williams Commc’ns, LLC v.
City of Riverside, 8 Cal. Rptr. 3d 96, 107-08 (Ct. App. 2003). California law broadly defines
exactions as a monetary fee or dedication of land to the public that local governments require
of developers as a condition of development approval. The value of the exaction cannot
exceed “the estimated reasonable cost of providing the service or facility for which the fee
or exaction is imposed” if it is a condition of development approval. See CAL. Gov’T. CODE
§ 66005(a); KosTKA, supra note 19, 88§ 18.7, 18.51. The definition of “public facilities” is
also broad, encompassing “public improvements, public services and community
amenities.” See CAL. Gov’T. CoDE § 66000(d). In short, exactions are a response to the
limits on a California city’s ability to generate revenue and offer a “nontax” way for local
governments to get money or land from developers to support needed infrastructure and
services. See KOsTKA, supra note 19, § 18.7.

28. For a list of state laws limiting local authority in zoning, see KOSTKA, supra note
19,8 4.28.

29. See CAL. Gov'T CoDE 88 65915-65918. Density bonuses are incentives to
encourage developers to propose new development providing for specific types of senior
housing or affordable housing; the incentive operates by allowing the developer a “density
increase over the maximum allowable gross residential density” where the proposed new
development provides for senior or affordable housing. See id. § 65915(f). It also operates
to provide waivers from specific development standards (detailed within the local or state
law—often referred to as “on menu”) in exchange for the developer providing specific types
(and percentages) of senior housing or affordable housing.

30. Accessory Dwelling Units, otherwise known as ADUs, are “an attached or a
detached residential dwelling unit which provides complete independent living facilities for
one or more persons” that is an accessory to an existing residential use on the parcel. See
CaL. Gov’T CoDE § 65852.2. State law grants local governments authority to enact local
laws to permit ADUs that comply with a set of criteria (addressing form) even within zoning
districts that are limited to single-family dwellings. More significantly, it imposes a
requirement on local governments to provide a streamlined development process for
proposed ADUs that meet specified criteria. See id. § 65852.2(a)(3).

31. The General Plan of the City of San Jose is illustrative. See e.g., City of San Jose,
Envision San Jose 2040 General Plan Chapter 5 at 9, http://www.sanjoseca.gov/
DocumentCenter/View/474 (prescribing use districts, density and Floor Area Ratio (FAR)
ranges, and height limits).
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a Specific Plan may be very general in some cities—and in other instances it may
closely regulate development. To complicate things even more, California treats
charter cities and general law cities differently on the issue of whether the city’s
zoning ordinances must be consistent with the city’s General Plan.32 This
sometimes results in inconsistency between a charter city’s zoning and its General
Plan, or mare specifically, the continued presence of outdated zoning ordinances
even as the city’s policy on specific types of development changes.3?

State law also grants California cities substantial latitude in how they
approve residential development within the framework of the relevant plans and
zoning ordinances. We group the land use tools into four general categories. First,
cities can allow for an objective ministerial process (or “by-right” process) when
proposed development conforms to the underlying base zoning district’s use and
density requirements.34 Cities can also impose requirements for subjective
discretionary review for categories of projects that are still built within the
framework of the zoning ordinance—in other words, the zoning ordinance itself
contemplates that at least some property owners would propose these projects, but
they must meet a certain set of conditions to obtain one of these types of permits.
Examples include conditional use permits or specific plan permits.35 Cities also
impose discretionary review when the proposed project would not comply with the

32.  Zoning ordinances within general law cities must be consistent with the general
plan, but these same consistency requirements do not apply to charter cities unless the city’s
charter requires consistency with the general plan. See CAL. Gov’T. CoDE 88 65803;
65860(d). Charter cities within California enjoy freedom to legislate at the local level over
“municipal affairs” even if a conflict with State law may exist under Article XI, section 5 of
the California Constitution. This directly impacts zoning in California charter cities.
Although the California Constitution does not expressly define “municipal affair,” land use
and zoning are consistently classified as exempt from the planning and zoning provisions of
the California Government Code, unless the city’s charter indicates otherwise. See City of
Irvine v. Irvine Citizens Against Overdevelopment, 30 Cal. Rptr. 2d 797, 799-800 (Ct. App.
1994). But the provisions of a general plan within every city must be internally consistent.
See CAL. Gov’T. CoDE §§ 65302, 65300.5.

33. The City of San Jose is illustrative. Of the forty-six rezonings in the City of San
Jose, fifteen involved wholesale changes in use district—for example from Light Industrial
to a residential designation—and many others involved more intensive escalations in
residential density. Only one of these fifteen rezonings required a General Plan Amendment;
only three of the remaining thirty-one rezonings required a General Plan Amendment. The
fact that General Plan Amendments were not necessary shows that the General Plan
permitted the desired use and intensity of the development. This suggests that the base
zoning in some locations had not been updated after the most recent General Plan enactment.

34. Ministerial approvals are approvals in which a government agency simply
applies law to fact without using subjective judgment. In Friends of Westwood Inc. v. City
of Los Angeles, 235 Cal. Rptr. 788, 793 (Ct. App. 1987), the Court of Appeal held that “the
touchstone” of the discretionary-ministerial distinction “is whether the approval process
involved allows the government to shape the project in any way which could respond to any
of the concerns which might be identified in an environmental impact report.”

35. See e.g., S.F. Muni. Cope § 329 (describing Large Project Authorizations for
Eastern Neighborhoods Plan Area); S.F. MunI. Cobe § 303 (describing Conditional Use
Authorization requirements applicable across all zones); REbwoob CiTy MuNI. CODE §
47.1-47.5 (describing Planned Community permits for areas with a Precise Plan in place).

10
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applicable zoning ordinance; this includes when the developer is seeking an
exemption from the zoning ordinance (variance) or asking the city to zone the
project site differently (rezoning), or to change or update the General Plan to allow
for the proposed project.

Finally, cities in California can also impose discretionary review even
when a proposed project is consistent with the underlying base zoning district’s
use and development controls; in other words, cities can provide for development
standards (including density and use), while also imposing aesthetic controls that
may impose discretionary review that is particularly subjective in nature.36
Examples of this include design review, architectural review, site development
review, and historical preservation review/certificate of appropriateness.3’

Another important feature within local law relevant to infill development
is the regulation of subdivision, or the process of dividing land into two or more
parcels for the purpose of sale, lease, or financing.®® Subdivision can be
horizontal—dividing a single parcel of land into two or more units—or vertical—
dividing the airspace above the land into two or more units.3® Also important for
infill development within central cities are Development Agreements, which allow
for cities to enter into agreements with developers through a local legislative act
that “freezes” the applicable land use regulations (including zoning) for the
property to protect the developer from any adverse impacts imposed by changes to
the development standards during the development process.4® Development
Agreements are relevant to large phased development projects.

36. See BRIAN BLAESSER, DISCRETIONARY LAND USE CONTROLS: AVOIDING
INVITATIONS TO ABUSE OF DISCRETION XIX, XX, 11 (6th ed. 2003) (noting that many of the
discretionary provisions involve “community character” components that are highly
subjective, that design codes increasingly involve subjective standards that “emphasize
flexibility over precision” and that “[a]rchitectural design review ordinances provide some
of the worst examples of vague statements of purpose and overbroad standards that invite
abuse. Such ordinances frequently lack sufficiently clear standards and vest too much
subjective decision making in the architectural review board officials.”).

37. Fordesign review-related provisions, see REDW0OOD CITY MuNI. CoDE § 45.2(A);
PALO ALTO MuNI. CoDE § 18.76.020(b)(2)(D); OAKLAND MUNI. CODE 8§ 17.136.040(3)—
(4). For a historic preservation-related provision, see S.F. Muni. CoDe § 1006. For site
development review, see SAN JoSE Muni. CobE § 20.100.010.

38. See CAL. Gov’T CODE § 66424.

39. The California Subdivision Map Act regulates the design and improvement of
subdivision; however, local governments control these design and improvements through
the enactment of a local subdivision ordinance. Id. § 66411. The process begins when a
developer seeking to create five or more units of land files a Tentative Map application. Id.
§ 66428(b). After the approval of the Tentative Map, the developer must comply with any
imposed conditions before filing for Final Map approval. 1d. 8 66457. For the purposes of
the California Environmental Quality Act (see discussion infra Section I.A.2), the Tentative
Map is the discretionary trigger—Final Maps are not typically discretionary actions. Id. §
66474.1. For this reason, we have tracked Tentative Map approvals, not Final Map
approvals. State and local law also governs the consolidation or merger of lots into a single
lot, termed a lot line adjustment. Id. § 66412(d). Certain lot line adjustments do not require
tentative maps. Id. § 66412(d).

40. See CAL. Gov’T. CoDE § 65867. For a general description, see KARL E. GEIER &
SEAN R. MARCINIAK, MILLER AND STARR CALIFORNIA REAL ESTATE § 21:29 (4th ed. 2015).
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2. Environmental review under the California Environmental Quality
Act

Modeled after the National Environmental Policy Act (“NEPA”), CEQA
combines mandatory information disclosure with public participation to “open[]
government decision-making to public scrutiny.”4 CEQA is “[o]ne of California’s
most cherished institutions and one of its most controversial.”42 CEQA’s focus is
on government projects and approvals that produce significant environmental
impacts.43

a. Local governments often determine CEQA'’s applicability

CEQA applies to any residential development project that requires a
public agency’s discretionary approval.44 In the context of urban land development,
the lead public agency is usually the local Planning Department4s and with some
exceptions, it is the lead agency that determines whether the required approval is
discretionary or ministerial.#¢ Though building permits are presumptively
ministerial (or “by right), local agencies can specify otherwise in their laws.4?
Conditional or special use permits, variances, Development Agreements,
subdivision maps, or zoning changes are typically discretionary approvals4®
because Planning Departments are not legally obligated to grant these types of

41. Bradley C. Karkkainen, Toward a Smarter NEPA: Monitoring and Managing
Government’s Environmental Performance, 102 CoLum. L. Rev. 903, 913 (2002).

42. See JOHN LANDIS, ROLF PENDALL, ROBERT OLSHANSKY & WILLIAM HUANG,
FIXING CEQA: OPTIONS AND OPPORTUNITIES FOR REFORMING THE CALIFORNIA
ENVIRONMENTAL QUALITY AcT 1 (Cal. Pol’y Seminar ed., 1995).

43. CAL.PuB. REs. CoDE § 21002.

44. CAL. PuB. Res. CoDE § 21080.

45, State law requires each city and county to have a planning agency—either an
administrative body or a commission—to carry out the state planning laws, which include
General Plan laws discussed in this Part. See CAL. Gov’T. Cobe 8§ 65100, 65101. Planning
agencies generally enforce the local zoning code and make land use determinations. See
MILLER & STARR, 7 CAL. REAL EST. § 21:1 (4th ed., 2015).

46. See CEQA GUIDELINES § 15369 (2016) (codified at 14 C.C.R. § 15369 (2016)).
“CEQA Guidelines” refers to Title 14 of the California Code of Regulations, which
implement PuB. Res. CoDE § 21080 et seq. See Friends of Westwood Inc., 235 Cal. Rptr. at
793 (finding building permits to be presumptively ministerial).

47. See CEQA GUIDELINES § 15268(b). San Francisco is one city that makes building
permits discretionary through their charter. See discussion infra Section V.

48. See CAL. Gov’T CoDE § 65583.2 (“the phrase ‘use by right’ shall mean that the
local government’s review of the owner-occupied or multifamily residential use may not
require a conditional use permit, planned unit development permit, or other discretionary
local government review or approval that would constitute a ‘project’ for purposes of
[CEQA]”). Another example is provided through the state law that requires that
Development Agreements be adopted by a local legislative act, preventing them from being
ministerial approvals. See supra note 33.

12



O’Neill, Gualco-Nelson, Biber, 2019

approvals; instead, they use discretionary judgment to evaluate the project based
on subjective criteria.4®

Discretionary projects may still be exempt from CEQA. The legislature
has carved out statutory exemptions in the Public Resources Code, and thirty-three
categorical exemptions have been developed in the California Code of Regulations,
which are more commonly referred to as the CEQA Guidelines.? In this article,
we focus on the exemptions most relevant to infill development. For example, a
lead agency can use the Class 32 infill exemption for infill development; if an urban
infill project satisfies five conditions, it can bypass CEQA review.51 Other common
forms of exemptions are the Class 3 exemption for new construction or conversion
of small structures and the Class 1 exemption for existing facilities.>2

Tiering is a way to streamline environmental review under CEQA by
allowing environmental review of a proposed project to focus on a narrow set of
issues that have not already been evaluated in a prior Environmental Impact Report
(“EIR™). If all the issues have been evaluated in a previous EIR, then no further
study is necessary. Tiering necessarily requires a prior environmental review
document (generally an EIR) that is usually connected to a prior and large-scale
planning approval; however, the source of the document can vary. A Community
Plan Exemption, for example, is a tiering-based exemption available to projects
consistent with a community plan, general plan, or zoning.53 Another form of
tiering is the Program EIR, which can exempt future development activity from
environmental review, provided that no underlying conditions have changed.5* An
EIR Addendum is commonly used for projects that will be built out in phases under
a master plan and master EIR where the underlying conditions of approval have
not changed.%s If some of these conditions have changed, then the lead agency can
prepare a Supplemental EIR, which only needs to contain information necessary to
make the original EIR adequate.5®

49. See CEQA GUIDELINES 815357.

50. 1d. 88§ 15300-15333.

51. Id. § 15332. These factors are: (1) the project is consistent with the applicable
general plan designation and all applicable general plan policies as well as with applicable
zoning designation and regulations; (2) the proposed development occurs within city limits
on a project site of no more than five acres substantially surrounded by urban uses; (3) the
project site has no value, as habitat for endangered, rare or threatened species; (4) approval
of the project would not result in any significant effects relating to traffic, noise, air quality,
or water quality; and (5) the site can be adequately served by all required utilities and public
services.

52. Seeid. 88 15303, 15301.

53. See CEQA GUIDELINES § 15183.

54. Seeid. § 15168.

55. Seeid. § 15162.

56. Seeid. § 15163.
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Project-Based
Exemption

Exemptions based on
location and project
characteristics

§ 15332 Infill Housing

§ 15303 New
Construction of Small

Tiering-Based
Exemption

Exemptions or reduced
review because there
has been prior
CEQA review

§ 15183 Community
Plan Exemptions

§ 15164 EIR Addendum
or § 15168 Program EIR
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b. The disclosure requirements under CEQA

For projects that are not categorically exempt or exempt based on prior
EIR analysis, the lead agency conducts an Initial Study5? to assess whether the
project will have a significant effect on the environment. If not, the agency issues
a Negative Declaration (“ND”).58 If the project will have a significant effect on the
environment, but the developer can incorporate mitigations that reduce their
significance, then the agency issues a Mitigated Negative Declaration (“MND”).5°
A lead agency must prepare an EIR where there is substantial evidence that the
project will have a significant effect on the environment® and where it is not clear
from the Initial Study that these impacts can be mitigated below a significance
threshold.6!

An important debate in the context of CEQA implementation is over the
merits of project-specific CEQA review (which focuses on individual projects) and
plan- or program-level CEQA review (e.g., review focused on Specific Plans,
neighborhoods, or city-wide programs). One issue is the effectiveness of project-
specific review. On the one hand, CEQA’s information mandate when applied at
the project level can force agencies to “identify and confront the environmental
consequences of their actions” in that particular project.62 CEQA’s procedural

57. See CEQA GUIDELINES § 15063(a).

58. 1d. § 15070(a).

59. Id. 8 15070(b)(2).

60. 1d. 8 15063(b)(1), § 15060 (indicating a project may also bypass the Initial Study
to proceed directly to the EIR)

61. See CAL.PuB. REs. CoDE § 21064.5; CEQA GUIDELINES § 15070.

62. Karkkainen, supra note 41, at 904.
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requirements can enable cost-effective mitigation, because agencies can take into
account “the site-specific circumstances” of the project “in a flexible manner” and
propose feasible mitigations in a way that applying blanket regulations would not.&3
CEQA also operates to mitigate project-specific environmental problems where
there are lapses in regulation because its procedural framework is sufficiently
flexible to mitigate environmental problems that other, more general laws are
slower to address.54 A project-specific EIR, however, cannot inform a long-term
perspective or mitigate the regional and cumulative effects of development that are
better suited to the general plan process.®

The other issue relates to cost. As noted above, plan or program-level
EIRs can generally reduce the costs of subsequent CEQA review through tiering:
prior research has found the differences between a Categorical Exemption, MND,
and EIR, in time and cost, can be great.5¢6 Therefore, tiering that allows project-
level review to occur at the MND or Categorical Exemption level can reduce
project-level costs substantially. However, cities generally pay the costs of plan-
or program-level CEQA review, while developers pay for the costs of project-
specific CEQA related documents and studies.6” For cash-strapped jurisdictions,
particularly in the wake of Proposition 13, which reduces the amount of property
taxes that stay within local jurisdictions,s8 the project-specific EIR presents a more
economically feasible way of considering environmental effects than an update to

63. ELISA BARBOUR & MICHAEL TEITZ, CEQA REFORM: ISSUES AND OPTIONS 4 (Pub.
Pol’y Inst. of Cal. ed., 2005) (emphasis omitted).

64. See id. for a further discussion of how CEQA fills these regulatory gaps; Giulia
Gualco-Nelson, Reversing Course in California: Moving CEQA Forward, 44 EcoL. L. Q.
155, 164 (2017).

65. See Robert Olshansky, The California Environmental Quality Act and Local
Planning, 62 J. AM. PLAN. Ass’N. 313, 317 (1996). EIRs are very effective tools to analyze
project-specific impacts but many environmental effects are cumulative in that they are not
traceable to a single project. Traffic, for example, is a regional issue stemming from historic
patterns of land use and disinvestment in public transportation. Unfortunately, instead of
promoting long-term planning, CEQA often “burden[s] a single project with all of a region’s
problems”—a nearly impossible undertaking. Id.

66. See Kenneth Bley, Beware of Planners Bearing Gifts, Cox CASTLE NICHOLSON
(Jan. 20, 2015), https://perma.cc/HD4K-MDNH (noting that “[p]reparing an MND . . . also
requires significant time and money, although, in the short run, less than an EIR).
Substantively, EIRs must contain more detail and studies than an MND. EIRs require (1)
detailed information about the proposed project’s significant effects on the environment; (2)
ways in which the significant effects of such a project might be minimized; and (3)
alternatives to the project. See CAL. PuB. Res. CoDE § 21061. However, in long the run, as
Bley notes, if there are legal challenges, MNDs might end up costing more because they are
potentially less defensible in court. See Bley, supra note 66 (discussing the standards of
review for an MND and EIR).

67. See Olshansky, supra note 65, at 319-20.

68. Passed as a voter initiative in 1978, Proposition 13 is an amendment to the
California Constitution that froze property tax values at 1976 assessed value levels and fixed
tax increases at a maximum of two percent per annum. CAL. ConsT. art. XIIIA, 8§ 1(a),
2(a). This has led to a sharp decline in the revenue local governments receive from property
tax revenue. See LEGISLATIVE ANALYST’S OFFICE, COMMON CLAIMS ABOUT PROPOSITION 13
at 2 (2016).
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the General Plan because it effectively shifts the costs of CEQA compliance to
individual developers.8® The cost of a project-specific EIR, for example, is
significantly lower than the cost of a General Plan update (typically financed from
the city’s general fund), and the project applicant bears most of the cost.”

Critics have also attacked the way agencies unpredictably apply CEQA
both within the same jurisdiction and across the state, an inconsistency that critics
say increases not only the time and money spent on CEQA review, but also the risk
of litigation.”> And some critics question whether or not CEQA actually leads to
meaningful mitigation of harm.”2 Because CEQA leaves implementation entirely
to local control, agencies can weigh environmental harms and social or economic
benefits differently.”

¢. The public participation requirements of CEQA

Public participation is the democratic cornerstone of CEQA. CEQA has
strict notice provisions that enable the public to participate in every major phase of
environmental review. The notice requirements are demanding for an EIR.
Immediately after determining that an EIR is necessary, the lead agency must issue
a Notice of Preparation.” After posting this notice, the agency begins work on the
Draft EIR. The agency must then notice and post the Draft EIR for public review
for at least thirty days.”s During this period, the public submits comments about
the agency’s findings. The lead agency must review and prepare a written response
to all comments received during this period.”® The agency incorporates these
responses into the Final EIR and then recirculates it to the public.”” Within five
days of certifying the Final EIR, the agency will file a public Notice of
Determination (“NOD”) with the county clerk.?

The Office of Natural Resources promulgates CEQA guidelines for
implementation, but no state agency substantively oversees CEQA.? Citizen suits
are the sole enforcement mechanism to ensure a lead agency’s compliance. NODs
trigger the statute of limitations to bring suit,8° and CEQA lawsuits are easy to file.
Filing fees are relatively inexpensive, and courts limit proceedings to the
administrative record, which obviates the need for a lengthy discovery process.8!

69. See Olshansky, supra note 65, at 320.

70. Id. at 319-20. In 1996, the average cost of an EIR was $38,214. The average cost
of a General Plan was $208,000.

71. See BARBOUR & TEITZ, supra note 63, at 15.

72. 1d. at 25.

73. 1d.

74. CEQA GUIDELINES § 15082.
75. Id. 8 15105.

76. Id. 8 15088.

77. 1d. 88 15088, 15132.

78. 1d. § 21152(a).

79. CAL.PuB. Res. CoDE § 21083.

80. Id. at § 21167.

81. See KosTKA, supra note 19, § 23.48 (discussing admissibility of extra-record
evidence).

16



O’Neill, Gualco-Nelson, Biber, 2019

CEQA also allows plaintiffs to easily satisfy standing requirements.82 The ease of

CEQA litigation has been a source of significant criticism of the statute, with critics
arguing that it increases uncertainty and costs for developers.83

B. What prior research has told us about the impact of
California’s land use regulations on housing supply and
spatial equality

Meeting California’s statewide goals to reduce GHG emissions requires
equitable infill development. Housing development properly focused in infill TOD
areas may significantly reduce emissions in part by increasing transit usage® and
reducing vehicle miles traveled.8> The state legislature has recognized that meeting
GHG reduction targets through increased transit use requires the adoption of
sustainable, integrated regional transportation and community planning
strategies.8 Research suggests, however, that law promoting sustainable urban
development without an equity focus may lead to “environmental gentrifications?
and may directly undermine intended policy goals of reducing GHG emissions.88

82. In Save the Plastic Bag Coalition v. City of Manhattan Beach, the California
Supreme Court refused to apply the federal “zone of interests” test for CEQA litigation. 254
P.3d 1005, 1012-13 (Cal. 2011). Limiting standing under CEQA has been proposed as a
way to reduce the proliferation of CEQA litigation. See Eric Biber, Could Standing Save
CEQA? LEGAL PLANET (Apr. 9, 2012), https://perma.cc/7CHE-HKRS3.

83. See BARBOUR & TEITZ, supra note 63, at iii.

84. NATHANIEL DECKER, CAROL GALANTE, KAREN CHAPPLE & AMY MARTIN, RIGHT
TYPE, RIGHT PLACE: ASSESSING THE ENVIRONMENTAL AND ECONOMIC IMPACTS OF INFILL
RESIDENTIAL DEVELOPMENT THROUGH 2030 11-12 (Next 10 ed., 2017).

85. Arefeh Nasri & Lei Zhang, The Analysis of Transit-Oriented Development
(TOD) in Washington, DC and Baltimore Metropolitan Areas, 32 TRANSPORT PoL’y 172,
179 (2014).

86. CaL.Gov’T CoDE § 65400.

87. See, e.g., MaLO HuTsoN, THE URBAN STRUGGLE FOR EcoNOMIC,
ENVIRONMENTAL AND SOCIAL JUSTICE: DEEPENING THEIR ROOTS 20 (Routledge ed., 2016)
(citing Melissa Checker, Wiped Out by the “Greenwave”: Environmental Gentrification
and the Paradoxical Politics of Urban Sustainability, 23 City & Soc’y 210, 210 (2011)
(“While it appears as politically-neutral, consensus-based planning that is both ecologically
and socially sensitive, in practice, environmental gentrification subordinates equity to profit-
minded development”)); Hamil Pearsall, Moving out or Moving in? Resilience to
Environmental Gentrification, 17 Loc. ENv’T 1013, 1013 (2012) (“Sustainability initiatives
and environmental improvements that lack adequate attention to the social justice dimension
of environmental change produce environmental gentrification™).

88. Notably, the characteristics of ridership also suggest that if low-income
communities that have historically lived in central city neighborhoods and used transit at
the highest rates are displaced from central cities, TOD investment may not achieve its
intended policy goals. See Robert Cervero, Transit-Oriented Development’s Ridership
Bonus: A Product of Self-Selection and Public Policies, 39 ENV’T & PLAN. 2068, 2083-84
(2007). The decline of transit ridership in Los Angeles, despite new investments in public
transportation and upzoning around these stations, is an acute example of this issue. See
MICHAEL MANVILLE ET AL., FALLING TRANSIT RIDERSHIP: CALIFORNIA AND SOUTHERN
CALIFORNIA (S. Cal. Ass’n of Gov’ts ed., 2018). Also, the LAO reported that low-income
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Multiple studies examine the relationship between land use regulation and
its specific impacts on housing supply and housing costs as well as its impacts on
spatial equality. We thus discuss and summarize the findings and methods of two
research areas: (1) studies that explore the relationship of land use regulation on
housing supply and costs (indirect or direct impact on housing costs), and (2)
studies that explore the relationship of land use regulation on spatial equality
(indirect or direct impact on segregation/exclusion).89 Our summary identifies the
key conclusions of that literature, and how the current methodological approaches
of that literature limit the ability to either generalize from the study findings or
identify specific policy solutions.

1. Understanding land use regulation as a constraint on supply

California’s home prices and rents are higher than anywhere else in the
country; home prices are 2.5 times the national average and rents are fifty percent
higher.®0 Using basic supply and demand economics, urban economists posit that
a sharp decline in supply beginning in the 1970s has led to the affordability crises
in many of the nation’s coastal cities, like those in California, where the labor
market is strong and demand for housing is high.2 Building on the work of William
Fischel—who coined the term “homevoter hypothesis” to describe a home owner’s

families that work within coastal communities, but cannot afford housing near their work,
commute ten percent farther than commuters elsewhere and concluded that high housing
costs that result in longer commutes risk undermining the goals of recent legislation intended
to address climate change. See LAO REPORT, supra note 5, at 3.

89. We focus here only on research that directly touches on the debates over housing
costs and regulation in California. The relevant literature that engages with the impact of
land use regulation (defined broadly to encompass both local land use regulations and state
law) on both housing costs and spatial equality is large. For a comprehensive literature
review that focuses on an econometric analysis of land use regulation see generally, Joseph
Gyourko & Raven Molloy, Regulation and Housing Supply (Nat’l Bureau of Econ. Research
Working Paper No. 20536, 2014). For a summary of studies and writing on how stringency
within land use regulation impacts supply, see Vicki Been, City NIMBYs, 33 J. LAND USE &
ENvVTL. L. 217, 223 n.24 (2018). For a review of the literature that engages public investment
(related to land use) and gentrification and displacement, see Miriam Zuk et. al,
Gentrification, Displacement and the Role of Public Investment: A Literature Review,
URBAN DISPLACEMENT (Mar. 3, 2015), https://perma.cc/QER4-XC2H.

90. See LAO REPORT, supra note 5, at 3.

91. See LAO RePORT, supra note 5, at 7 (“Beginning in about 1970, however, home
prices throughout the state began to accelerate. Prices were eighty percent above U.S. levels
by 1980, and by 2010, the typical California home was twice as expensive as the typical
U.S. home”); see also Edward L. Glaeser, Joseph Gyourko & Raven Saks, Why is
Manhattan So Expensive? Regulation and the Rise in Housing Prices, 48 J. L. & EcoN. 331,
337 (2005) (beginning in the 1970s, the U.S. experienced a sharp decline in the supply of
housing nationwide). Other studies have found a sharp decline in building permits beginning
in the 1990s. See CAL. DEPT. HOUSING & CMTY. DEV., CALIFORNIA’S HOUSING FUTURE:
CHALLENGES AND OPPORTUNITIES 6 (2018).
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inherent motivation to maximize the value of their property®2— much urban
economics research attributes the change in housing production to the rise of
“historical preservationists in New York City [and] conservationists in
California. . . .”9 In this literature, supply constraints are the primary cost of land
use regulation. These studies reach this result by measuring the gap between the
physical costs of producing the housing unit and the sales price for the housing
unit.%4 If the gap between production costs and sales price is narrow, the market is
efficient and affordable; where the gap between sale price and production costs is
wider, housing is unaffordable. Large disparities between price and production cost
are generally understood as indirect evidence of the costs of land use regulation.®
Because of the difficulty of measuring the impact of particular land use policies, %
urban economists use proxies such as declining permitting levels, declining heights
and densities, and increasing sale prices, which together provide indirect evidence
for a “regulatory tax.”?7

In 2002 Glaeser and Gyourko found that generally home sale prices are
within forty percent of hard construction costs nationwide, but California’s housing
prices were substantially higher than construction costs.?® They concluded the gap
between hard costs and sale price is not a function of higher land costs,* and found
that stringent land use regulation which imposes longer than averagel® lag times
between permit application and approval creates an “implicit zoning tax.”101
However, for our purposes a key limitation of this research is that it is unable to
isolate which land use regulations might impose the lag time in development.102

92.  WIiLLIAM A. FISCHEL, THE HOMEVOTER HYPOTHESIS 5 (Harvard Univ. Press ed.,
2001); William A. Fischel, A Property Rights Approach to Municipal Zoning, 54 LAND
Econ. 64, 68 (1978).

93. Edward L. Glaeser & Joseph Gyourko, The Economic Implications of Housing
Supply 3 (Zell/Lurie, Working Paper No. 802, 2017).

94. Seeid. at 5; Glaeser, Gyourko & Saks, supra note 91, at 336.

95. Glaeser, Gyourko & Saks, supra note 91, at 336.

96. Id. at333.

97. Id. at 335.

98. Glaeser & Gyourko, supra note 14, at 21.

99. Id. at 17. Because the cost of a house on a 10,000 square foot lot versus an
identical house on a 15,000 square foot lot is close in value, if high land values were a real
driver of cost, the house on the larger lot would be worth more. But high prices were not
associated with higher densities. A classic free market land model would suggest that
densities would increase as land becomes more expensive due to an exogenous scarcity, but
in California the researchers found that high cost areas were associated with lower not higher
densities. One notable caveat to this study is that the authors only use data from single-
family home sales and exclude all multifamily, cooperative or condominium sales. Thus,
their approximation of “density” will likely skew lower. More expensive, but comparatively
less dense, housing presents indirect evidence of stringent land use regulation

100. Defined as six months based on the underlying survey. Id. at 19-20.

101. See Glaeser & Gyourko, supra note 14, at 17. Glaeser & Gyourko derive this
data from the 1989 Wharton Land Use Control Survey, a precursor to the Wharton
Residential Land Use Regulatory Index (“WRLURI™). See discussion infra Section I.B.1(a).

102. These studies also employ national averages to describe very local issues. For
example, some studies use RS Means Construction data for hard construction costs, which
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a. Exploring stringency and constraints on housing supply through
national surveys

In an effort to understand how regulations might shape housing costs, in
the 2000’s two groups of researchers completed two national surveys that both
contributed to the analysis of the financial cost of land use regulation and produced

reflects national averages of construction costs per square foot rather than actual costs. To
adjust these national averages for certain metro regions, RS Means inflates them by a set
percentage. This inflation, however, does not consider higher than average labor cost or
equipment costs in a particular location. Building in expensive metro areas is spatially
constrained and requires higher costs for staging, storage, and transportation. See About
RSMeans Data, RSMEeANs DATA (Oct. 23, 2018, 4:00 PM), https://perma.cc/A37F-2ANS.
Labor markets also tend to be stronger in high cost areas, which increases construction costs.
According to the California Legislative Analyst’s 2015 report, these factors heavily
influence the cost of housing construction in California. See LAO REPORT, supra note 5, at
14. Also, a recent McKinsey study suggests that low construction productivity is a major
driver of construction costs and time delays. FILIPE BARBOSA ET AL., REINVENTING
CONSTRUCTION: A ROUTE TO HIGHER PRODUCTIVITY 2-3 (McKinsey Global Inst. ed., 2017).
(noting that in its sample “over the past ten years less than one-quarter of construction firms
have matched the productivity growth achieved in the overall economies in which they
work, and there is a long tail of usually smaller players with very poor productivity. Many
construction projects suffer from overruns in cost and time.”).

In addition, while the studies assume efficient market conditions, in reality, home
sale prices include all the transaction costs that the developer needs to recoup, such as the
cost of financing (carrying capital, lender origination fees, issuance fees, insurance),
investor ROI (which is typically higher in high cost metro areas), legal fees, taxes, and
developer and contractor profit. See, e.g., Memorandum from Keyser Marston Assoc., to
Pleasant Hill BART Station Leasing Auth., (Nov. 12, 2014) http://www.co.contra-costa.
ca.us/DocumentCenter/View/34410/Condominium-Feasibility-Study (describing a
developer’s pro forma feasibility analysis for condominiums adjacent to the Pleasant Hill
BART station: “The output of the pro forma is the average condo sale price required for
project feasibility. The pro forma estimates the costs to build the project including land
acquisition, direct construction costs, and indirect and financing costs.” These costs must be
recouped for the project to be feasible.)

Though land use regulation can certainly increase these costs by prolonging the
approvals process, many of these costs exist independent of land use regulation.

In 2005, Glaeser, Gyourko, and Saks made a better case for the regulatory tax
formula as applied to the housing market in Manhattan. In Manhattan, where most people
live in dense multifamily structures, the cost of adding an additional floor of units is the
marginal cost of building up rather than the cost of purchasing additional land. This implies
that choosing to add an additional floor would be a function of regulatory approvals rather
than the availability of land. The study found that buildings today are on average shorter
than they were from the beginning of the century to the 1970s. Moreover, the ratio of sales
price to construction costs fluctuated between 1.5 and 1.7 throughout the 1980s and 1990s.
This suggests that regulation prevents developers from maximizing density, which would
tie the sale price to construction cost. The authors also suggest that the regulatory tax is not
solely a product of laws on the books, but rather how these laws are applied and
supplemented their data with case studies of wealthy New York constituents that organized
to block a 17-story apartment building on the Upper East Side. Though the underlying
zoning actually permitted the 17-story height, the wealthy neighborhood constituents used
landmark preservation law to reduce the building height to nine stories. See Glaeser,
Gyourko & Saks, supra note 91, at 334.
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important datasets that other researchers would rely on.!® In 2006 Pendall,
Puentes, and Martin published the results of their survey of land use in 1,844
jurisdictions from the fifty largest metropolitan areas. The survey asked planning
staff about their perceptions of the jurisdiction’s use of zoning, comprehensive
planning, growth containment measures, impact fees, building permit caps, or
affordable housing incentives, and for perceptions of regulation (more or less) from
the 1970s to 1990s.104 The team then coded these results to create “regulatory
clusters” (groups of jurisdictions with similar land use typologies) on a spectrum—
traditional (typically the most exclusionary), reform, and deregulated
jurisdictions.105 To gauge the level of exclusionary land use regulation, the survey
asked whether a jurisdiction would allow construction by right or by special permit
of a forty-unit two-story apartment building sitting on five acres.106

In terms of permissive zoning, the most exclusionary jurisdictions were
in the Northeast, whereas San Francisco, San Diego, Seattle, and other western
metro areas were the least exclusionary.197 At that time, nearly two-thirds of the
Western metro regions surveyed had affordable housing incentive programs and
nearly half had dedicated affordable housing funds.108 Although zoning in Western
metro regions might have been the most permissive in terms of density and variety
of housing stock (in some cases even rivaling New York), these western
jurisdictions used other regulatory tools—like urban growth containment
measures, impact fees, and permit caps—that made it more expensive and difficult
to develop housing.109

Pendall’s 2006 study does not explain how affordable housing incentives
can modify an underlying exclusionary land use system (for example, by
exempting affordable housing from certain impact fees), but the study results
suggest that some metro regions, though ostensibly committed to constructing
affordable housing, are actually employing regulatory tools that decrease supply,
or that there could be a mismatch between means and ends. Housing prices were
highest in “reform” jurisdictions that have permissive underlying zoning but
employ a variety of land use tools that include growth control (e.g., San Francisco
and Denver).110 And housing costs in these areas are higher than in the North East
where traditional exclusionary zoning is employed.1!

103.  See, e.g., Rothwell & Massey infra FN 196.

104. Rolf Pendall, Robert Puentes & Jonathan Martin, From Traditional to
Reformed: A Review of the Land Use Regulations in the Nation’s 50 Largest Metropolitan
Areas, THE BROOKINGS INSTITUTION 7-8 (2006), https://perma.cc/3CKU-PZAK. The survey
tool is also available at https://perma.cc/VG98-SWAM.

105. Id. at19.
106. Id.at7.
107. Id. at 13.

108. Since the time of the Pendall study, California has dissolved its Redevelopment
Agencies—a primary source of affordable housing funding, which has negatively impacted
many of these funds. See discussion infra Section IlI.

109. Seeid. at 14 (containment), 17 (impact fees), 19 (permit caps).

110. Id. at 31.

111. Id. at 30. Unsurprisingly Houston and Dallas-San Antonio, which the study
considered nearly unregulated with the exception of impact fees, had the lowest housing
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The Pendall study does not examine whether the jurisdiction requires
environmental review, which in California impacts the type of housing that can be
built regardless of the underlying zoning controls. Because of the national scope,
the study also did not focus on how land use regulations are applied. For example,
Pendall notes that San Francisco has permit caps, but fails to note that they apply
only to certain commercial developments and not residential or mixed-use
properties.112 These issues are likely applicable to other jurisdictions as well.

At around the same time as the Pendall survey, Gyourko, Saiz, and
Summers conducted another major national survey of land use practices to build
the Wharton Residential Land Use Regulatory Index (“WRLURI™) with the aim of
determining the “average” degree of land use regulation in the nation by focusing
on process and outcomes, rather than just the presence of regulatory constraints.113
The WRULRI distributed a fifteen-question survey to planning officials in 2,649
jurisdictions.114 Participants ranked their perception of the importance of certain
factors that influence local government decisions on how to regulate the rate of
residential development on a 1-5 scale.!?> They also ranked the involvement of
certain organizations—including local councils, communities, state legislature,
and local courts—in the land use regulation process. The survey asked respondents
to (a) identify how much the cost of land development has increased in the last ten
years as well as the average length of the entitlement process as compared to ten
years ago; (b) provide the number of board and commission approvals required to
approve projects with zoning changes versus projects without zoning changes; (c)
identify whether the community has permit caps, minimum lot size requirements,
and open space or affordable housing or infrastructure exactions; and (d) identify
the number of applications for zoning changes filed and approved in the last year.
To assess each state legislature’s involvement in the planning process and the
involvement of the state courts, Gyourko, Saiz, and Summers used Foster and
Summers’s fifty state survey!16 that determined the features typical of judicial

prices. While Pendall 2006 notes that housing prices were once low in Austin, the study
notes that the growth of the high-tech sector has increased housing costs above Houston and
San Antonio. Housing prices aside, reform jurisdictions and Texas had more in common in
terms of social demographics. Both have higher concentration of college graduates in their
central city than in their suburbs. Low-income people and people of color were dispersed
more evenly throughout the suburbs in reform areas and Texas, whereas they are primarily
concentrated in the central city in traditional jurisdictions.

112. See, e.g., S.F. Planning Dep’t, Office Development Annual Limitation Program,
(Oct. 23, 2018, 4:00 PM), https://perma.cc/DN94-CDKW. In 1985, San Francisco enacted
the Annual Office Limit Program which caps the annual permitting of office space on a
square foot basis; this square footage limitation does not apply to residential housing.

113. Joseph Gyourko, Albert Saiz & Anita Summers, A New Measure of the Local
Regulatory Environment for Housing Markets: The Wharton Residential Land Use
Regulatory Index, 45 URB. STUD. 693, 694 (2008).

114. Id. at 696.

115. Id. at 719-21. Some of these factors included supply of land, cost of new
infrastructure, density restrictions, impact fees, opposition to growth, and school crowding.

116. See DAvVID FOSTER & ANITA SUMMERS, CURRENT STATE LEGISLATIVE AND
JUDICIAL PROFILES ON LAND-USE REGULATIONS IN THE US 3-8 (2007) (surveying land use
laws—such as legal standards for exactions—in all 50 states).
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review for exactions, fair share development requirements, building moratoria, and
spot zoning.17 They also used data on ballot box planning measures from a
database that tracks initiatives nationwide.118 The authors then created an index of
eleven land use stringency indicators: local political pressure, state political
involvement, state court involvement, local zoning approval (includes
environmental review), local project approval, local assembly (democracy), supply
restrictions, density restrictions, open space, exactions, and approval delay.119

The WRLURI’s stringency index provided policymakers a general
assessment and comparative analysis of whether a jurisdiction’s land use system is
more or less “stringent” and whether it imposes more lag time to approvals. In the
least regulated community nationally, density restrictions were relatively
permissive, open space requirements were unlikely to be imposed, and the lag time
between application and issuance of a building permit was approximately three
months.120 The average community required two levels of approvals to grant a
zoning change and at least one approval for a project without a zoning change, but
did not put project approvals to a popular vote by the community, and minimum
lot sizes, open space, and exactions were not onerous.!2! The typical lag between
application and permit issuance was six months.122 The most stringently regulated
communities required a local popular vote to approve a project and one more level
of approval for a project even without a zoning change; density restrictions and
high minimum lot sizes were also more prevalent.123 The average approval timeline
in stringently regulated communities was 10.5 months.124 Stringently regulated
communities tended to have high stringency values for all the land use
indicators.125 Stringency was also strongly correlated with community wealth.126
Interestingly, regulations were highly variable even within the same state,
highlighting the ubiquity of local rather than state control.127

117. Gyourko, Saiz & Summers, supra note 113, at 701. See also FOSTER &
SUMMERS, supra note 116, at 3. The Foster and Summers 50 state survey ranked states on a
scale of 1 to 3: states that scored a 1 gave little deference to local municipalities; states that
scored a 3 nearly always defer to the municipality. The number of cases consulted per state
ranges from one in Alaska to a high of fifteen in California. Foster & Summers also used
information on new legislative enactments and governor’s actions to rank the state
legislative involvement on the same scale.

118. Gyourko, Saiz & Summers, supra note 113, at 698 (citing TRUST FOR THE
PusLic LAND, LANDVOTE DATABASE, https://tpl.quickbase.com/db/bbgna2qct?a =dbpage&
pagelD=10 (last visited Oct. 24, 2018)).

119. Gyourko, Saiz & Summers, supra note 113, at 698—701.

120. Gyourko, Saiz & Summers, supra note 113, at 709, 714.

121. Id. at 707.
122. Id. at 708.
123. Id. at 708.
124. Id. at 710.
125. Gyourko, Saiz & Summers, supra note 113, at 710.
126. Id. at 710.

127. 1d. at 712 (“For example, in Massachusetts which has a state average that is 1.56
standard deviations above the national mean, 10 per cent of the communities (8 out of 79)
still have WRLURI values below zero and thus are more lightly regulated than the average
place in the country™).
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In 2018, the WRLURI continues to remain highly influential. The finding
that stringency is associated with higher housing costs is particularly important
because it drives much of the policy debate around land use in California.12¢ The
index also has been used in subsequent studies'?® and informs survey design for
related research.130

For instance, many researchers have used the WRLURI to examine
relationships between housing supply and other variables. In 2010, Saiz used the
WRLURI and satellite data to establish that the most geographically constrained
jurisdictions—meaning the jurisdictions with the least available land to
develop3l—also had the highest stringency values on the WRLURI.132 Saiz found
that regions with the most inelastic supply are also the most geographically
constrained in terms of mountainous topography and internal water (e.g., flood
plains, wetlands).!33 Areas with the most geographic constraints also had the
highest stringency values on the WRLURI.134 Housing and population growth were
also predictive of more stringent regulation.13s Though this does not establish
causality, Saiz’s results evoke the homevoter hypothesis, suggesting that people
who invest in expensive high growth areas want more regulation to retain value in
their investment.136

128. In an effort to drive down housing costs, the California legislature has aimed to
reduce the number of local regulations for certain types of residential developments. SB 35
requires local jurisdictions not in compliance with RHNA obligations to approve certain
residential developments containing ten to fifty percent affordable housing through a
ministerial process. S.B. 35, 2017-2018 Reg., Leg. Sess. (Cal. 2017). SB 827—which would
have created a by-right process to approve residential developments exceeding underlying
height limitations in transit zones—failed last year; however, the bill will likely be
resurrected in some form during the next legislative cycle. See Alissa Walker, Sen. Scott
Wiener Will Introduce New Version of Transit Density Bill, CURBED LA (Oct. 9, 2018),
https://perma.cc/R5KK-S4HP.

129. Seee.g., Michael C. Lens & Paavo Monkkonen, Do Strict Land Use Regulations
Make Metropolitan Areas More Segregated by Income? 82 J. AM. PLAN. Ass’N 11 (2016)
(using the WRLURI to analyze levels of spatial segregation); Albert Saiz, The Geographic
Determinants of Housing Supply, 125 Q. J. EcoN. 1253 (2010) (using the WRLURI to
analyze geographic constraints and housing supply restrictions); Matthew A. Turner,
Andrew Haughwout & Wilber van der Klaauw, Land Use Regulation and Welfare, 82
ECONOMETRICA 1341 (2014) (using the WRLURI to gauge supply constraints).

130. See e.g., QUIGLEY, RAPHAEL & ROSENTHAL, supra note 14, at 280; Kristoffer
Jackson, Regulation, Land Constraints, and California’s Boom and Bust, 68 REGIONAL Scl.
& URB. ECON. 130 (2018); Terner Center, Terner Residential Land Use Survey (on file with
the author).

131. To determine what land is unavailable, Saiz used satellite data to calculate areas
lost due to water and mountains (any slope above fifteen percent). Saiz, supra note 129, at
1254,

132. Id. at 1282.

133. Id. at 1253.

134. Id. at 1261.

135. Id. at 1282.

136. Albert Saiz, The Geographic Determinants of Housing Supply, 125 Q. J. ECON.
1253 (2010), at 1255.
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A few key limitations of the WRLUI study make reliance on that study
problematic. First, the authors assign stringency variables to metropolitan
statistical areas (“MSAs”).137 This index tells us that San Francisco was more
highly regulated than the national average.138 But the stringency level for San
Francisco, for example, is composed of thirteen observations drawn from five
counties. The stringency value might not necessarily characterize the regulatory
process across those five counties. Second, the WRLURI only focuses on the
approval process in theory. This approach is ill-suited to understanding and
distinguishing drivers of delays that could be related to local variations in planning
practice rather than what the law mandates. Third, the WRLURI identifies
stringency at a single point in time in 2005. Using the data (or findings) to describe
current conditions risks ignoring changes in the regulatory process that occurred
after the point in time of the survey or data collection.13® Fourth, the sub-index
values derive from inherently subjective survey questions submitted to only one
planning official per jurisdiction; the bias or perspective of a single person could
substantially skew the stringency measurement.140 Finally, although areas with the
most stringent regulation have the highest housing costs, all regulations might not
impact that cost in the same way.

b. Exploring stringency and constraints on housing supply through a
statewide or regional survey

National surveys provide a big picture of the regulatory environment
across the country, but regional and statewide surveys may more effectively
identify the regulatory determinants of housing inelasticity,14! and are necessary to
understand how land use affects housing supply given the local and heterogeneous
nature of land use regulation.142 Local metropolitan surveys require more resources
than a national survey, and “the enormity of [this] effort prevents it from being
easily replicated in many ... markets.”143 California has benefited from at least
five regional and state-specific studies.144

137. Gyourko, Saiz & Summers, supra note 113, at 713.

138. Id. at 714 (finding that the least regulated jurisdictions were located within the
Midwest, whereas the most regulated jurisdictions were in the coastal metro areas, with the
most stringent land use systems located in the North East).

139. See Been, supra note 89, at 227 for a similar argument.

140. The potential for these types of biases is further explained in the context of
CEQA in LANDIS, PENDALL, OLSHANKSY & HUANG, supra note 42, at 116. The authors note
that planners’ “livelihoods depend in no small part on administering [CEQA].”

141. Glaeser & Ward 2008, for example, used a highly resource-intensive method
that enabled them to disaggregate minimum lot sizes, wetlands, and infrastructure regulation
as the major determinants of permitting and costs in the Boston metro area. Edward L.
Glaeser & Bryce Ward, The Causes and Consequences of Land Use Regulation: Evidence
from Greater Boston, 65 J. oF URB. ECON. 265 (2008).

142. GYOURKO & MoLLoY, supra note 89, at 13.

143. 1d.

144. We omit discussion of several earlier California focused surveys conducted in
1989 (MADELYN GLICKFELD AND NED LEVINE, REGIONAL GROWTH AND LOCAL REACTION:
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Quigley, Raphael & Rosenthal 2009 used a method similar to WRLURI
to create a regulatory stringency index for the San Francisco Bay Area. The authors
surveyed building officials in eighty-six jurisdictions in 2007, and then
supplemented their data with surveys of land use officials conducted between
1992-1999.145 The 2007 survey addressed a variety of factors that affect housing
development, including duration, timing, specific regulations, political influence,
project approval procedures, delays, inclusionary zoning, and open space.l46
Building officials provided information on the number of approvals required for
certain types of projects and the presence of certain types of regulation connected
to restricted growth.147 They also conducted online surveys of professional builders
and environmental consultants, who provided self-reported data on a total of 37
single-family (121 units) and 25 mixed-use developments (331 units) in 33 land
use jurisdictions.148 These questions asked about “perceived level of controversy”
associated with certain project types, “regulatory reasonableness,” “transparency,”
and “estimates [of] the ‘all-inclusive cost of the entire entitlement process.”149
Indexing the results of both surveys, the authors created the Berkeley Land Use
Regulation Index (“BLURI).150

The BLURI does not necessarily contradict the findings of the WRLURI,
but highlights that local context is important when assessing land use regulation in
California. The BLURI indicated that the average approval lag between application
and permit was 2 years for a multifamily development and 2.5 years for a single-
family home development.t5t Within this time frame, environmental approvals
took 2.3 years for single-family homes and 1.9 years for multifamily.152

Other findings from the BLURI closely track the WRLURI. The numbers
of approvals required to build a unit of housing closely correlated with high
housing costs.153 Regulatory stringency was consistently associated with higher
costs for construction, longer delays in completing projects, and greater uncertainty
about the elapsed time to completion of residential developments.154 Political

THE ENACTMENT AND EFFECTS OF LOoCAL GROWTH CONTROL AND MANAGEMENT MEASURES
IN CALIFORNIA (Cambridge, MA: Lincoln Institute of Land Policy ed., 1992)) and 1992 (Ned
Levine, Madelyn Glickfeld & William Fulton, Home Rule: Local Growth Control. Regional
Consequences, (Report to the Metro. Water Dist. of S. Cal. & the S. Cal. Ass’n of Gov’ts
1996) (unpublished)).

145. John Quigley, Steven Raphael & Larry A. Rosenthal, Measuring Land Use
Regulations and Their Effects in the Housing Market, HOUSING MARKETS AND THE
Economy 272, 280 (Lincoln Institute of Land and Policy ed., 2009). For the 1992-1999
surveys, see Glickfield & Levine, supra note 13; Ned Levine, The effects of local growth
controls on regional housing production and population redistribution in California, 36
URB. STUD. 2047 (1999).

146. Quigley, Raphael & Rosenthal, supra note 14, at 280.

147. 1d. at 282-85.

148. Quigley, Raphael & Rosenthal, supra note 14, at 287-289.

149. Id. at 288-89.

150. Id. at 289.

151. Id. at 292.

152. Id. at 292-93.

153. Quigley, Raphael & Rosenthal, supra note 14, at 295.

154. Id. at297.
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influence was another important factor, with jurisdictions in Marin County, the
City of Richmond, and the consolidated City and County of San Francisco
reporting the strongest political influence.’s> Berkeley and mixed-income cities
like San Jose and Vallejo ranked in the middle in terms of political influence.156

Another more recent California-focused survey includes the California
Land Use Regulatory Index (“CaLURI”). The CaLURI provides better insight into
the geographic variability of land use stringency across California. Jackson sent
surveys to planning staff in 540 cities and counties, and 420 jurisdictions
responded.157 The survey asked questions about the land use process and policies,
including specific residential development standards like bulk, height, setback
requirements, and floor area ratio restrictions.?s8 The survey also asked whether
the jurisdiction permitted low-cost housing alternatives, like mobile homes, as well
as whether the jurisdiction restricts growth through its General Plan.5® Other
guestions asked about affordable housing requirements, average approval times,
permit caps, and planners’ perceptions of the groups that wield the most political
influence, as well as the main drivers of development regulation.160 Jackson
aggregated the sub-indices to create a stringency measure for each responding
jurisdiction.16t

Jackson found that the San Francisco Bay Area is the most stringently
regulated region in California.162 Whereas Southern California is more likely to
restrict the form of new development, the Bay Area tends to prohibit development
outright.163 Notably, Jackson also found that the variation in regulatory stringency
between coastal and inland communities was not statistically significant.164 One
major variation between coastal and inland communities is affordable housing
mandates and low-cost housing alternatives. Coastal jurisdictions, where housing
is the most expensive, are more likely to have affordable housing mandates and are
more likely to permit mobile home parks than inland communities.18 Jackson also
found that contrary to previous studies, regulatory stringency is not a proxy for
supply elasticity.166 Instead geographic constraints are a more appropriate proxy.167

155. Quigley, Raphael & Rosenthal, supra note 14, at 297.

156. Id.

157. Jackson, supra note 130, at 131. The responding jurisdictions comprised more
than ninety percent of California’s population.

158. Id. at 133.

159. Id. at 142,

160. Id. at 143.

161. Id.at 132.

162. Jackson, supra note 130, at 133.
163. Id.

164. Id. at 134.

165. Id. at 145.

166. Jackson, supra note 130, at 141.

167. Id. Note that unlike Saiz who used GIS tools to measure geographic constraints,
Jackson relies on planner’s identification of “land supply” as a primary driver of land use
regulation in the survey instrument.
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c. Exploring supply constraints through the case study approach

Surveys focused within metropolitan regions or a single state may more
effectively pinpoint the actual regulations that might constrain supply than national
surveys. But even localized surveys cannot easily evaluate how laws are
implemented at a project level. Mixed method case studies offer more insight. John
Landis’s 2000 report for the Department of Housing and Community Development
(“HCD Landis Report”) illustrates the value of case studies to explore land use
regulations and residential development in California.

The HCD Landis Report is comprised of a case study of 46 housing
developments approved between 1995-1997 in 31 cities and counties.’68 The
authors selected the jurisdictions based on shared strong demand for housing,
policies that were not anti-growth, and extensive experience processing high
volumes of development applications.16® The authors sent surveys to these pre-
selected jurisdictions asking planners to identify a “typical” development in their
community.170 The authors next traveled to the community, reviewed and copied
the case file for the typical development, sent the case file to the developer to make
any needed corrections, and conducted in-person interviews to supplement any
gaps in information.17!

Landis found that the average approval time for the 24 single-family home
case studies was 11 months, with each project subject to an average of 3.3
reviews.172 For multifamily units, this timeline shrunk to 6.7 months, with only 2.3
separate reviews.1”3 One of these reviews was typically non-legislative—meaning
the approval did not require a rezoning or a General Plan Amendment—such as
design review or approval by a neighborhood group.

Notably, this work explored the role of CEQA on lag times.174 Some
results were unsurprising. For example, the type of CEQA review directly
coincided with approval timeline, with average delays of three years and twelve
continuances for EIRs.175 But other results were surprising. Of the twenty-two

168. JoHN D. LANDIS ET AL., RAISING THE ROOF: CALIFORNIA HOUSING
DEVELOPMENT PROJECTIONS AND CONSTRAINTS 1997-2020, 95-96 (Cal. Dep’t of Housing
and Cmty. Dev. ed., 2000).

169. Id.

170. LANDISET AL., supra note 167, at 95. The authors specified a typical project in
their survey instrument as: single or multi-family projects larger than 25 units; projects for
which the review process had been fully completed; and projects that had experienced a
typical approval process.

171, 1d. at 96.

172. 1d. at 101. The authors define ‘review’ as “the number of separate discretionary
actions by the local planning commission, city council (or board of supervisors) or any other
... review body, such as a design review board.”

173. Id. at 107.

174. Landis had specifically explored the role of CEQA in earlier work. See LANDIS,
PENDALL, OLSHANSKY & HUANG, supra note 42.

175. LANDISET AL., supra note 168, at 102. For a discussion of CEQA review, see
Part 1.A.2 supra.
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multi-family case studies, only one project had to conduct an EIR.176 Eight projects
received NDs, six received MNDs, and six projects were processed under a tiered
EIR from a prior Specific Plan.1”7 In contrast, three single-family home projects
conducted an EIR, twelve projects used a tiered EIR, and eight projects were issued
NDs and MNDs.178

This study’s CEQA results have interesting implications for the overall
planning process. A third of multifamily projects were processed under a Specific
Plan, compared to two-thirds of single-family homes that went through the Planned
Unit Development (“PUD”) process.” The difference in approval times suggests
that Specific Plans can significantly cut down on approval delays, although single-
family home PUDs were approved much faster than re-zones or General Plan
Amendments.180 The case studies also suggested that certain jurisdictions were not
complying with the California Permit Streamlining Act (Cal. Gov. Code § 65950
et seq.), which required all jurisdictions—including charter cities8.—to approve
projects within certain time windows.182

Development selection for this case study limits the capacity for
generalizations from the findings. First, the authors selected the jurisdictions based
on their openness to new development, which likely skews the approval timeline,
causing it to appear shorter. Second, the individual project case studies themselves
were selected by local planners, who could import certain biases into the projects
they recommend for analysis. Third, the study only looked at one project in each
jurisdiction, limiting the ability to assess variance around the “typical” project.

Although the data is over twenty years old, and the contemporary
development climate has drastically changed in the intervening years, the
McKinsey Global Institute recently used the HCD Landis Report to predict the

176. Id.
177, 1d.
178. Id.

179. Id. Planned Unit Development (PUD) in California refers to a zoning
classification and a type of development that is intended to provide cities a degree of
flexibility not typical of “conventional” zoning by, for example, permitting development of
differing form and uses on a single or associated parcels. The definition and operation of the
PUD will vary considerably depending on the city and local ordinance. See KOsSTKA, supra
note 19, § 7.40. The cities we studied, discussed in Parts I, Il and 1V, illustrate its diverse
meaning at the local level. A PUD in San Jose, for example, always requires a re-zoning
followed by a second permit that solidifies the design requirements. SAN JOSE MUN. CODE
§ 20.120.110 (2013). PUDs in Palo Alto—called Planned Community Districts—also
require a rezoning but not a subsequent permit. See PALO ALTO MuN. CopE § 18.38.065
(2014). But a Planned Unit Development in Oakland, San Francisco, and Redwood City
operates much more like a conditional use permit. See S.F. MuN. Cobt § 304; REDwWOOD
CiTY MuN. CoDE 8§ 46.1-46.7 (2005); OAKLAND MUN. CODE § 17.142.004.

180. LANDISETAL., supra note 168, at 102.

181. CALGov’T CoDE § 65921 (1977).

182. LANDISETAL., supra note 168, at 108-09. For example, Negative Declarations
must be adopted within 180 days from when the project application is accepted as complete,
with certain extensions acceptable for applicant delays. CAL. PuB. Res. Cobe § 21151.5
(1997); CEQA GUIDELINES § 15107 (2010). A Final EIR must be certified within one year
of the project application’s acceptance as complete. CAL. Gov’T CoDE § 6595 (1985).
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costs of current land use approval processes and the monetary benefits of reform.183
Basing these projections on the HCD Landis Report as well as undisclosed expert
interviews, McKinsey estimated the current approvals process at six months for
simple projects and more than three years for complex projects.18 The McKinsey
study found that shortening the approval process in California could reduce the
cost of housing by more than $12 billion through 2025 and accelerate project
approvals by an average of four months.185 The most significant gains of improving
land use processes would accrue to projects that require a zoning change or a
General Plan Amendment and projects that require an EIR.186 Savings to projects
undergoing streamlining under a Specific Plan are minimal, indirectly suggesting
that streamlined approval processes are working efficiently.18” McKinsey likely
drew those last conclusions directly from Landis’s study, which found that
amongst the case study projects, use of long-term planning like Specific Plans
reduces delay.8 These results suggest that jurisdictions should consider investing
in Specific Plans that enable streamlined review for discretionary projects and/or
ministerial approvals.18® These results also suggest that land use regulations may
be stringent but still efficient in terms of approval times when there is a
comprehensive plan for future growth in place.

Remarkably, although developers frequently refer to CEQA as “the third
rail of California politics,”29 current empirical research into how CEQA constrains
supply continues to be fairly limited. The California Legislative Analyst’s Office
(“LAO”) has identified CEQA as a culprit in delaying or reducing residential
construction in the state.%! The LAO conducted an independent review of CEQA
documents submitted to the state between 2004-2013 and found that agencies took
2.5 years to approve a project-specific EIR.192 While this figure includes non-
residential projects that could potentially provoke more controversy, it is not
inconsistent with the findings of the BLURI survey. But as noted in the Landis

183. Seee.g., Jan Mischke et al., A Tool Kit to Close California’s Housing Gap: 3.5
Million Homes by 2025, McKINSEY & COoMPANY 28-29 (Oct. 2016); CAL. DEPT. HOUSING
& CMTY. DEV., CALIFORNIA’S HOUSING FUTURE: CHALLENGES AND OPPORTUNITIES (2017).

184. MISCHKE ET AL., supra note 183, at 28. The report does not define a simple or
complex project.

185. Id. at vi.

186. Id. at 28-29 (2016) (finding that improving approvals for zoning or general plan
amendment projects would reduce the timeline from 9 to 6 months, or about thirty-three
percent. Improving the process for EIRs would reduce the timeline from 21 to 15 months,
or about thirty percent). McKinsey also used undisclosed expert interviews in reaching these
conclusions. See id. at 28.

187. Id. at 28-29.

188. LANDISET AL., supra note 168, at 110 (“[T]wo-thirds of the single-family case
studies were processed as part of a pre-approved specific, community, or area plan . . . .
[F]or many of the reviewed projects, the most onerous, time-consuming, and controversial
part of the development approvals process had already been completed.”)

189. MISCHKE ET AL., supra note 183, at 29-30.

190. Bill Allen & Maura O’Connor, CEQA: That 70’s Law, L.A. TiMEs (Mar. 30,
2011), https://perma.cc/9GS9-VVWK.

191. See LAO REPORT, supra note 5, at 15.

192. Id.at18.
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study and as discussed below, an EIR is not the only CEQA outcome.193 In 20186,
BAE Economics published a study that concluded that no evidence supported
arguments that CEQA was a barrier to development (defined to include more than
housing), examining four development projects involving environmental review
and finding that direct environmental review costs ranged from .025 to .05% of
total project costs.1%4

In summary, the relevant research on the relationship between regulation
and housing costs has found a strong connection, but that research has relied on
inferences drawn from the gap between construction costs and sales prices or on
surveys of planners and other stakeholders about their understanding of the
regulatory process. While some research uses mixed method case studies, the
methods still limit generalizability. Overall, the research has also found
correlations between high-income levels and property values with regulation,
significant variation across jurisdictions in terms of regulatory frameworks and
stringency, high levels of complexity in the land-use regulatory process, and
possible benefits for facilitating approvals through the use of specific or
neighborhood-level planning processes.

2. Understanding land use regulation as a tool of exclusion

Another important line of research examines whether stringency in land
use regulation is associated with racial and/or economic exclusion, which in turn
can contribute to spatial inequality.1% For example, using income and racial
segregation data and the Pendall 2006 land use survey, Rothwell and Massey in
2010 found a strong relationship between density and income segregation.1% The
higher a metropolitan area’s density score, the lower the degree of class
segregation.197 These findings support the exclusionary suburb paradigm, in which
wealthy suburbs use zoning to maintain low-density development that effectively
excludes low-income people and minorities.1%

193. MISCHKE ET AL., supra note 183, at 28-39.

194. Janet Smith-Heimer et al., CEQA in the 21st Century, ROSE FOUND. FOR
COMMUNITIES & THE ENV’T (2016).

195.  We define spatial inequality to refer to scholarly work that finds that where a
person lives may limit a person’s access to economic, educational, and quality housing
opportunities, and may impact health and life outcomes. This incorporates research that
explores racial residential segregation, exclusion, and gentrification.

196. Jonathan T. Rothwell & Douglas S. Massey, Density Zoning and Class
Segregation in U.S. Metropolitan Areas, 91 Soc. Scl. Q. 1123, 1123 (2010).

197. Id.

198. See John Mangin, The New Exclusionary Zoning, 25 STAN. L. & PoL’Y Rev. 91,
n.2 (2014). (“Decades of scholarship—Ilegal and sociological—outline how these policies
left low-income families stranded in faltering cities whose abandonment by suburban
homeowners-to-be at least left behind a large supply of low-cost housing”) (citing FISCHEL,
supra note 92); Richard Briffault, Our Localism: Part |—The Structure of Local
Government Law, 90 CoLum. L. Rev. 1 (1990); Robert C. Ellickson, Suburban Growth
Controls: An Economic and Legal Analysis, 86 YALE L. J. 385, n.3 (1977); see also S.
Burlington Cty. NAACP v. Twp. of Mount Laurel (Mount Laurel 11), 456 A.2d 390 (N.J.
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Spatial inequality, however, is not limited to exclusive suburbs within
metropolitan areas. Gentrification within central cities, for example, is associated
with segregation, exclusion, discrimination,1%® and the displacement of low-income
communities.200 Discussing spatial inequality thus requires consideration of
exclusionary strong-market cities2! and the growing suburbanization of the
poor.202 One theory (built on prior legal and economic studies) about exclusionary
zoning within the strong market central city might explain the persistence of spatial
inequality as more affluent populations move into formerly low-income
neighborhoods: Demand for development controls increases as cities become
denser and richer, evidenced by the tightening of development controls as affluent
individuals return to cities, reversing decades of urban flight. 203 Gentrification,
under this theory, would stem from the gradual tightening of restrictions that reflect
the preferences of newly arrived affluent urban workers who prefer wealthier
established neighborhoods that disallow new development and who flock to the
lower-income neighborhoods adjacent to these wealthy anti-development areas,
driving up the rents and disrupting the normal filtering process.24 This theory of

1983); S. Burlington Cty. NAACP v. Twp. of Mount Laurel (Mount Laurel I), 336 A.2d.
713 (N.J. 1975). See also BEEN, supra note 89, at 218.

199. See generally john powell, Sprawl, Fragmentation, and the Persistence of
Racial Inequality, in URBAN SPRAWL: CAUSES, CONSEQUENCES, AND POLICY RESPONSES,
104-15 (Gregory D. Squires ed., 2002); Elvin K. Wyly & Daniel J. Hammel, Gentrification,
Segregation, and Discrimination in the American Urban System, 36 ENV’T AND PLAN. A,
1215-39 (2004) (finding evidence of intensified discrimination in lending and exclusion in
gentrified neighborhoods).

200. See The Urban Displacement Project, Executive Summary (2015) (using
statistical analysis of demographic and land use datasets to find that “more than half of low-
income households, all over the nine-county region, live in neighborhoods at risk of or
already experiencing displacement”); but see Lance Freeman, Displacement or Succession,
40 URB. AFF. REV. 463, 467 (2005) (using longitudinal survey data to find that “there is
relatively little in the way of persuasive empirical evidence that suggests [that displacement]
is indeed how gentrifying neighborhoods change™)

201. See HuTsoN, supra note 87, at 13-14; Been, supra note 89, at 219-23
(discussing the scholarly works exploring exclusionary zoning within cities); MANGIN,
supra note 197.

202. Elizbeth Kneebone & Emily Garr, The Suburbanization of Poverty: Trends in
Metropolitan America, 2000 to 2008, BROOKINGS INST. (2010) (finding that “while poverty
has grown on the whole, the most recent data also make clear that American poverty is
becoming an increasingly suburban phenomenon”).

203. MANGIN, supra note 198, at 92.

204. Id. at 95. Filtering is a theory based on supply-side solutions to the inadequate
supply of affordable housing stock, in which the construction of middle- to upper-quality
housing stock opens up opportunities for lower-quality housing stock as middle to upper-
income households occupy better housing. See William C. Baer & Christopher B.
Williamson, The Filtering of Households and Housing Units, 3 J. OF PLAN. LITERATURE 127,
128-29 (1988). However, economists have noted that filtering may be an inefficient tool to
support increased housing for low-income households in markets with high development
costs. In such contexts, any gains in affordable housing stock might be accompanied by
harms associated with downgrading and abandonment of neighborhood environments
providing the low-income housing stock. See Galster & Rothenberg, Filtering in Urban
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exclusionary zoning in central cities influences current legal research in this
arena.2os

Based on this theoretical framework, by opposing market-rate
development in their neighborhoods and rejecting a supply-side solution to the
gentrification problem, some anti-gentrification advocates, community
development, and affordable housing practitioners may be working against their
own interests.206 The author did not propose inclusionary housing incentives as a
response to the exclusionary zoning within the central city but suggested reducing
regulation incrementally—particularly aesthetic and historical preservation.20?
Easing local control over land use and supporting a supply-side solution (even for
market-rate development) to gentrification and displacement is a dominant theme
in California’s public policy debate and public discourse about potential solutions
to the housing crisis, but it is not without controversy.208

For some, the term “exclusionary zoning” suggests that the remedy would
be more permissive density. But a 2015 study suggests a more complex problem.209
Comparing land use stringency data from the WRLURI survey with a segregation
index, Lens and Monkkonen found that the overall WRLURI score—a
measurement of local regulatory stringency—did not correlate with income
segregation, which suggests that not all land use regulations contribute to class

Housing: A Graphical Analysis of a Quality-Segmented Market, 11 J. oF PLAN., EDUC. &
REs. 37, 48-49 (1991).

205. See e.g., Been, supra note 89, at 222; Wendall Pritchett & Shitong Qiao,
Exclusionary Megacities, 91 S. CAL. L. Rev. 34 (2018) (forthcoming).

206. See MANGIN, supra note 198, at 93-94. Others have made similar arguments
but acknowledge the methodological challenges of determining whether increasing supply
contributes to increased housing costs. See Vicki Been, Ingrid Gould Ellen & Katherine
O’Regan, Supply Skepticism: Housing Supply and Affordability, NYU FURMAN CTR (Draft
Oct. 26, 2017), https://perma.cc/YDU7-PINX; see also Been, supra note 89, at 244-45.

207. MANGIN, supra note 198, at 119-20.

208. The Yes In My Backyard (YIMBY) movement is an example. See Let’s End
California’s Housing Crisis: Support SB 827 — Sen. Wiener’s Transit Rich Housing Bonus
Bill, CAL. YIMBY (Oct. 27, 2018), https://perma.cc/J5LA-3G6A,; see also LAO REPORT,
supra note 5 (using data from The Displacement Project to conclude that increasing supply
of market-rate housing would curtail displacement of low-income households); but see
Miriam Zuk & Karen Chapple, Housing Production, Filtering and Displacement:
Untangling the Relationships, BERKELEY IGS REs. BRIEF (May 2016), https://perma.c
¢/SIX5-YP3S (responding to this report and offering a more nuanced analysis: the data
showed market-rate and subsidized housing reduce displacement pressures at the regional
level, but not at the block level, at least not in San Francisco, and that market-rate production
is associated with higher housing costs for low-income households, but lower median rents,
in subsequent decades). See also Miriam Zuk, lan Carlton, & Anna Cash, SB 827 2.0, What
are the implications for communities in the Bay Area? THE URB. DISPLACEMENT PROJECT
(Oct. 1, 2018) https://perma.cc/3HIA-AIKT (finding that the SB-827 proposal, to reduce
discretionary review of certain types of infill development near transit, would have resulted
in a six-fold increase in feasibility of market-rate housing in affluent areas, and a seven-fold
increase in inclusionary housing in moderate income areas, but that 60% of the financially
feasible development was located in gentrifying or low-income areas, and over 65% of
residential demolitions for development would have occurred in these neighborhoods).

209. LENS & MONKKONEN, supra note 129, at 12.
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segregation.210 Density restrictions are strongly correlated with income segregation
and seclusion of the super elite.211 But the correlation was equally strong for
jurisdictions that mandated high minimum densities as well as those that kept
densities low.212 Understood within the context of the Rothwell & Massey work,
this suggests that other restrictive forces are at play even in areas with permissive
density—Ilike central cities. Notably, income segregation is higher where local
governments are more involved in entitlement approvals and communities put
more pressure on the government to control growth2:3 and lower in places with a
higher degree of state involvement in local planning decisions.214 Jurisdictions that
require multiple levels of government approvals to build are more segregated.25
Finally, the authors observed higher levels of income segregation in MSAs with
central cities that regulate land use more stringently than surrounding suburbs.216
The authors concluded that inclusionary incentives and reduced local control might
be the most effective at reducing segregation.2t?

There is little research that aims to identify which land use regulations
may be contributing to exclusion within cities generally, and insufficient recent
research that focuses specifically on California.2!8 There are two recent reports that
explore the role of CEQA litigation as a tool to block infill development, although
both examine CEQA’s impact on more than housing development. In 2015, the
law firm Holland & Knight produced a widely circulated report analyzing all
CEQA lawsuits filed within a fifteen-year period and found that eighty percent of
CEQA litigation in the past fifteen years targeted infill development.2® While
scholars have criticized this report for its overly inclusive definition of infill
development,220 this observation finds some support in earlier studies that found
most CEQA litigation to occur in large cities.22 Although it does not focus

210. Id.at11.

211. Id.

212. Id.at 11-12.

213. LENS & MONKKONEN, supra note 129, at 12.

214, Id.
215. Id.
216. Id.

217. Id. at 11-12.

218. Anika Singh Lemar, Zoning as Taxidermy: Neighborhood Conservation
Districts and the Regulation of Aesthetics, 90 IND. L. J. 1525, 1563 (2015). Lemar, for
example, explored the use of aesthetic regulations within walkable “conservation
neighborhoods” with close proximity to the urban center and transit—specifically
conservation districts— to constrain supply, but none within California. Lemar posits that
urban residents are using conservation districts as a new public law form of private
Covenants, Conditions, and Restrictions (“CC&Rs”)—a hypothesis she finds support for in
factual findings from published state opinions. Unlike CC&Rs, however, which must be
adopted unanimously, a vocal minority of the neighborhood can organize to form a
conservation district.

219. Jennifer Hernandez, David Friedman & Stephanie DeHerrera, In the Name of
the Environment, HOLLAND & KNIGHT (2015).

220. See Sean Hecht, Anti-CEQA Lobbyists Turn to Empirical Analysis, but are
Their Conclusions Sound?, LEGAL PLANT (Sept. 28, 2015), https://perma.cc/B7P3-7MB8.

221. See LANDIS, PENDALL, OLSHANSKY & HUANG, supra note 42, at 110-11 (1995).
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exclusively on housing development, it appears consistent with the observations of
Mangin 2014 and Lens & Monkkonen 2016 that dense cities are using land use
regulation as an exclusionary tactic. The 2016 report from BAE Economics,
however, found low rates of litigation and infrequent use of EIRs.222

C. How the limits of past research make it challenging to
inform proposed legal reform

Past research tells us that stringency in land use regulation is correlated
with certain outcomes—nbe it reduced housing supply and increased housing costs,
or increased income segregation and spatial inequality. But it does not establish
causation, nor does it identify which land use regulations, specifically, are
correlated with these outcomes. It may be that increasing housing supply across
multiple income levels or redressing spatial inequality within our urban
communities is not as simple as drastically reducing regulation. And yet proposed
legal reforms continue to target process, advancing solutions like reducing the
number of approvals, more state oversight over local zoning decisions,?23 and
CEQA reform.224 Each of these elements of process serve important goals, like
open government, public participation, and disclosure and mitigation of potential
environmental harms. If we are uncertain which element of process increases

222.  See JANET SMITH-HEIMER ET AL., supra note 194. A much earlier study used a
survey and found that responses indicated CEQA litigation is relatively rare, with fifty-eight
percent of the responding communities reporting no CEQA litigation between 1985-1990.
See LANDIS, PENDALL, OLSHANSKY & HUANG, supra note 42, at 90. Eighty percent of
jurisdictions reported zero or one lawsuits within that five-year timeframe. The authors
estimated that across California, there is one lawsuit per 354 CEQA reviews. Attempts to
find demographic variables driving the variation across communities were unsuccessful; the
only statistically significant correlation showed that CEQA litigation is more common in
larger cities, in white-majority cities, and in Democratic-majority cities. But this data
predates recent CEQA streamlining initiatives as well as case law that made business, rather
than environmental interests, easier to leverage. See e.g., Save the Plastic Bag Coalition 254
P.3d at 1011-12 where the California Supreme Court refused to apply the federal “zone of
interests” test for CEQA litigation.

223. For example, decisions at the state-level—although perhaps less biased towards
local political power players—could take much longer than decisions at the local level. See
e.g., FISCHEL, supra note 5, at 276 (regional governance structures in Oregon and
Washington have had mixed results, and New Jersey Mt. Laurel Fair Share requirements
have failed to yield integrated demographic mixes). Research shows that Massachusetts
Chapter 40B has been effective, although it is difficult to disentangle the coercive threat of
state action with local incentives to construct affordable housing. See Carolina K. Reid,
Carol Gallante & Ashley F. Weinstein-Carnes, Borrowing Innovation, Achieving
Affordability: What We Can Learn from Massachusetts Chapter 40B, TERNER CTR. FOR
HOUSING INNOVATION (2016).

224. See Dan Walters, Brown Talks CEQA Reform, but Hasn’t Done It,
CALMATTERS (Aug. 2, 2018) https://perma.cc/EF2X-VD2Y (discussing Governor Brown’s
call for comprehensive CEQA reform). Moderate reforms have succeeded in the legislature.
Seee.g., A.B. 2341 2017-2018 Leg., Reg. Sess. (Cal. 2018) (reducing significance of certain
aesthetic impacts); A.B. 2782 2017-2018 Leg., Reg. Sess. (Cal. 2018) (allowing an EIR to
discuss non-environmental benefits of a proposed project).
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housing costs, or exacerbates or contributes to segregation or gentrification,
eliminating or curtailing process may sacrifice one set of policy goals without
achieving another.

The research showing that permissive density does not equate with spatial
equality is particularly troubling for California. California’s signature housing
legislation, the Housing Element of the General Plan, requires jurisdictions to plan
for and zone for density to accommodate their portion of their regional housing
need.2% In addition to well-noted problems, (for example, Housing Element law
places no affirmative production requirement on the jurisdiction beyond re-
zonings),2%6 this model implicitly assumes that density is a proxy for
affordability.227 As the most recent work around exclusionary central cities
suggests, zoning for density does not necessarily result in opening up access to
cities, as there are likely non-zoning barriers to development within exclusionary
central cities.

More inquiry into how the land use approval process plays out within
individual cities is therefore necessary to implement effective state-level reform.
In essence, we are grappling with a series of local problems that have regional and
statewide implications. Unlike surveys that often depend on generalizations across
multiple jurisdictions and necessarily depend on perceptions of the regulatory
process by the surveyed stakeholders, case studies can effectively unpack the local
variation and the potential impacts of specific regulations within these local
contexts and ground-truth actual outcomes of land-use regulatory processes. And
because land use planning has changed over the past twenty years, current data that
reflects these changes is needed to explore these issues.

Part I1: Methods

Crafting effective and targeted policy interventions to promote equitable
infill development requires understanding what legal barriers to increased housing
production exist; what legal tools afford meaningful participation in land use
planning; and how current development patterns are affecting affordable housing
opportunities within TOD areas or areas receiving substantial transit investment.
Our study seeks to address these issues by examining whether local land use law
and/or environmental regulations governing infill development individually, or in
conjunction, present significant obstacles to equitable infill development. Based on
our review of existing research (discussed in Part I) we hypothesized that:

225. See CAL.GoVv’T. CoDE § 65583 et seq. The affirmative rezoning obligation only
applies, however, if a jurisdiction has failed to meet certain obligations—for example, by
failing to zone for sufficient sites to meet its share of the Regional Housing Needs
Assessment (RHNA) for the prior planning period.

226. Paul G. Lewis, California’s Housing Element Law: The Issue of Local
Noncompliance 10, PuB. PoL’Y INST. oF CAL. (2003).

227. Id. (finding that “cities with significant housing unit goals are left with . ..
rezoning existing neighborhoods for higher density housing”).
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1. There are significant legal, planning, and regulatory barriers to advancing
equitable infill development within transit-accessible neighborhoods in
high cost coastal cities;

2. The most significant barriers will emerge in local land use regulations that
limit or slow infill development in transit-accessible neighborhoods and
not in state environmental regulation; and,

3. State law aimed at incentivizing infill development in transit-accessible
neighborhoods is applied differently (and sometimes ineffectually) within
these local contexts.

Based in part on these descriptive hypotheses, we also began with a baseline
hypothesis that future policies to advance state-level GHG reduction goals in a way
that also promotes equitable infill development will require policy interventions
that meet a number of important requirements, including (a) accounting for the
heterogeneity of local regulations; (b) accounting for varied application of state
streamlining provisions (or varied planning practice) in relationship to the political
culture and revenue demands of the specific local context; and (c) either are (i)
constructed at the local level to advance equitable infill development in transit-
accessible locations; or (ii) are carefully targeted approaches to reducing local
discretion over proposed infill development in transit-accessible locations that
nonetheless protect the voice of vulnerable communities, minimize or prevent
displacement of existing low-income residents, and ensure access to transit for
future low-income residents. To test our hypotheses, we employed a case study
approach that joins qualitativez26 and legal research methods, employing
overlapping phases of data collection and sequenced analysis.229

A. Choosing study sites: focusing first on the Bay Area
Our first phase of research involved selecting strong market charter

cities?30 of various sizes within California major metropolitan areas (specifically,
urban core cities and first ring suburban communities) experiencing robust

228. See JOHN'W. CRESWELL, RESEARCH DESIGN: QUALITATIVE, QUANTITATIVE, AND
MIXED METHODS APPROACHES, 185-204 (Vicki Knight et al. eds., 4th ed. 2014).

229. See ROBERT K. YIN, CASE STUDY RESEARCH: DESIGN AND METHODS (SAGE
Publications, Inc. 6th ed. 2014); BRUCE L. BERG & HOWARD LUNE, QUALITATIVE RESEARCH
METHODS FOR THE SOCIAL SCIENCES 325 (Pearson ed., 8th ed. 2011).

230. Charter cities within California enjoy some freedom to legislate at the local level
over “municipal affairs” even if a conflict with state law may exist under Article X1, section
5 of the California Constitution. Although the California Constitution does not expressly
define “municipal affair,” land use and zoning are consistently classified as exempt from
the planning and zoning provisions of the California Government Code, unless the city’s
charter indicates otherwise. See e.g. CAL. Gov’T CoDE 8§ 65803, 65860(d); City of Irvine,
30 Cal. Rptr. 2d at 799-800.
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economic growth. The cities also needed to have transit accessibility or have
capacity for TOD23! and be in high demand.232

We began our work within the Bay Area, with a focus on San Francisco
and San Jose. In 2015, the California Legislative Analyst’s Office attributed high
housing costs statewide in large part to the lack of housing supply in California’s
coastal communities.233 This report identified the San Francisco-Metropolitan
Division (“MD”) and the San Jose-Sunnyvale-Santa Clara MSA as having the first
and second highest housing costs in the state in 2015, respectively. Using American
Community Survey data and California Department of Housing and Community
Development’s State Income Limits for 2017, we selected additional cities within
the San Francisco-Oakland-Hayward MSA and San Jose-Sunnyvale-Santa Clara
MSA using multiple criteria, including: demographic criteria, (population size,
average household income, percentage of the population living in poverty, and area
median income), land area, and population density.23* To be considered for the
study, each city needed a minimum population of 50,000 people and a minimum
land area of 7 square miles.235

We used California’s Regional Housing Need Allocation (“RHNA")236 to
steer us towards jurisdictions that have transportation and other infrastructure in
place or planned, and can sustainably support increased housing supply23’
including infill development.238 All of our first five selected cities face acute

231. PEeTER CALTHORPE, URBANISM IN THE AGE OF CLIMATE CHANGE (Island Press
ed., 2d ed. 2010).

232.  MALO HuTtson, supra note 87, at 20; PAUL KNOX & LINDA MCCARTHY,
URBANIZATION: AN INTRODUCTION TO URBAN GEOGRAPHY (Pearson, 3d 2012).

233. LAO REPORT, supra note 5, at 3.

234. Area Median Incomes, or AMI, are provided by California’s Department of
Housing and Community Development State Income Limits, which provides income
eligibility criteria for affordable housing programs. See generally, Memorandum from
Jennifer Seeger, Assistant Deputy Director Division of Housing Policy Development to
Interested Parties (June 9, 2017), https://perma.cc/T9EU-AKAE.

235. Cities that are too small (in population or land area) may not provide enough
data for any meaningful analysis.

236. RHNA is a goal of housing production that each jurisdiction within the state is
mandated to achieve through the local jurisdiction’s Housing Element of its General Plan.

237. Senate Bill 375 mandates that each of the state’s 18 Metropolitan Planning
Organizations develop a Sustainable Communities Strategy that links housing development
with transportation investments. The Association of Bay Area Governments’ (ABAG)
Regional Housing Need Plan: San Francisco Bay Area 2014-2022, states its RHNA
allocation methodology complies with SB-375 because it uses factors that “aim to expand
housing and transportation options; increase access to jobs, particularly for low-income
workers; and promote housing growth in places with high quality services, such as parks
and schools. . . . [with] a fair share distribution between large cities and medium cities with
high job growth and transit access.” Regional Housing Need Plan for San Francisco Bay
Area: 2014-2022, Ass’N OF BAY AREA Gov’Ts at 3, https://perma.cc/B2V6-9UCP.

238. We used the RHNA to identify areas with adequate infrastructure (or planned
infrastructure) but are mindful of the potentially disparate racial impact of housing
allocation. See Press Release, Haas Institute for a Fair and Inclusive Society, New Research
Shows Racial Disparities in Bay Area Housing Allocation Methodology (Aug. 23, 2017),
https://perma.cc/VRL8-BWED.
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affordability issues, and all cities have complex land use approvals processes that
typify the type of “stringent” regulation called out by existing research. Our first
five cities were San Francisco, San Jose, Oakland, Redwood City, and Palo Alto.23

B. Analyzing the law: creating planning and development
ordinance summaries

We first researched local ordinances and planning code provisions most
relevant to residential/mixed use development approvals, starting with the most
macro planning tools (the General Plan) and then drilling down to the micro level
(use and development controls). We created a summary of planning and
development controls in each jurisdiction, including permitted and restricted uses,
height limitations within specific neighborhoods, maximum commercial and
residential density and lot coverage, minimum parking requirements, exactions,
and other dedication requirements. We also identified and cataloged all
characteristics of local processes that would appear to increase affordable housing
supply within the city, or preserve existing affordable housing, including
inclusionary housing ordinances, local referenda to generate affordable housing
supply, rent stabilization ordinances, anti-demolition ordinances, and
neighborhood planning that taps into state-level streamlining initiatives. This step
also identified the extent of a jurisdiction’s “as of right” development—meaning
development that does not require a discretionary permit from a local approval
body. For the vast majority of developments that require a discretionary approval,
these code summaries also helped identify general approaches to density and other
building form controls that drive the discretionary approval process, the internal
process for obtaining a building entitlement, and the extent to which cities use long
term planning to expedite environmental review. These summaries informed
development data collection, later analysis, and interview questions.

C. Analyzing the projects: building the entitlement database

After completing the planning code summary for a city, we built a
database for each selected jurisdiction that allows us to analyze land use and
environmental review requirements for residential developments along with
important characteristics, such as time to entitlements completion and size. This
process required an emergent design, and went through three iterations to address
variation in data access across cities and newly available data.

1.  Defining five or more residential units

We chose the five-unit threshold in order to capture projects that most
impact California’s housing and climate goals. The five-unit threshold does not

239. We limit our findings in this article to these five cities, but are currently
completing research within Los Angeles, Long Beach, Pasadena, and Santa Monica.
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capture scattered site single-family homes, duplexes, or accessory dwelling units
that are not developed as part of a larger development project. These scattered
developments move through entitlement differently; they do not consistently
present the type of dense infill development that can be the subject of the policy or
political debate, and likely warrant their own research study.240

We have gathered data on single-family subdivisions or duplexes where
they are part of a larger development that produces more than 5 units of housing
because on net they are adding substantially more housing and density than what
was there before (typically vacant or commercial land in our project years). This
in turn, potentially advances housing supply and climate goals. For example,
Oakland’s mini lot ordinance allows a developer to subdivide a single lot to create
“mini” lots that would not otherwise satisfy minimum lot requirements.241
Developers in our data years used this process frequently to subdivide a lot that
would normally only permit one or two single-family homes to create five or more
single-family homes. This is an important process that significantly densifies
neighborhoods.

We included all projects that contained an addition of five units to the
housing stock. We did not net out demolished units from the new addition of units.
Frequently, the exact number of units being demolished was not available, so for
consistency, we chose to capture that the project would include demolition but
disregard demolished units for the purposes of total unit count. For example, a
proposal to demolish a duplex and replace it with a ten-unit building would be
counted as ten units, not eight units, although we would also capture that the prior
use was residential and involved demolition. If the proposal was to add five or
more units to an existing residential development, we would not count the existing
units in the total unit count. This would apply where there was a proposal to the
convert commercial space to residential units in an existing mixed-use building, or
build new units on a vacant portion of a residential site. These types of
developments occurred infrequently in our database years.

We defined residential units broadly, encompassing live-work spaces,
single room occupancy hotels, deed-restricted affordable housing, and student
housing. We did not include facilities for the elderly dedicated to providing
medical care or hospice care. We also did not include residential facilities
constructed by hospitals to house patients’ families.

240. The entitlement processes for individual single-family homes and duplexes are
quite different than for larger projects. Individual homes and accessory dwelling units go
through more streamlined processes than larger developments, frequently because they
don’t require the land divisions that a larger single-family subdivision would require. See
infra Figure 4; see also S.B. 1069, 2015-2016 Leg., Reg. Sess. (Cal. 2016); A.B. 2299, 2015-
2016 Leg., Reg. Sess. (Cal. 2016) (streamlining approval processes for accessory dwelling
units).

241. OAKLAND MunI. CoDE § 17.142.010.
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2. Defining project years: 2014, 2015, and 2016

We included projects that received all the entitlements necessary to file
for a building permit in 2014, 2015, and 2016. Entitlement includes any
discretionary planning approval, including subdivision approvals.

We chose our project years in order to minimize impact from the Great
Recession years, but many jurisdictions extended pre-Great Recession entitlements
during our study years. We did not count entitlements that were extensions of prior
approved projects in our database. Post-entitlement developer-initiated
modifications present a related issue. Sometimes a developer will receive an
entitlement and then seek to modify it months or years later. We do not include the
modification in our time frame calculations because it may not be reflective of
planning process or law, but instead external factors related to the developer. Some
data related to the Great Recession impacts could not be excluded. San Jose
frequently uses the PUD Process, which begins with a rezoning later follow by a
Planned Development Permit. In some instances, the delay between the rezoning
and the permit was many years. This might be related to the Great Recession, but
without more data it was impossible to solely attribute the delay to economic
circumstances.

For appealed projects, we used the date of the original approval and not
the date the project was upheld on appeal. Some jurisdictions have large appeals
dockets and appeals are not always heard within a certain statutory timeframe. We
wanted to ensure we were measuring the planning process, not how long it takes
to schedule and hear an appeal. That being said, we are analyzing timeframes for
appeals resolutions that will be forthcoming in future publications.

For jurisdictions that bifurcate more than one project approval—San Jose
for example—we use the earliest application date and the latest approval date to
bookend the entire process. San Francisco also differs from the other Bay Area
jurisdictions in two important respects. The San Francisco Planning Code gives the
Planning Commission the power to hear an appeal of a building permit
application.242 This process is known as Discretionary Review, and it was initiated
for ten projects during our timeframe. Unlike the appeals process, Discretionary
Review is internal to the approvals process in that it remains within the purview of
the Planning Commission, as opposed to the Board of Supervisors or the Board of
Appeals. The Planning Commission did not resolve Discretionary Review for six
of these projects during our timeframe, which means none of them could have filed
for a building permit in our project years. Thus, we could not include these projects
in our final database. These projects are also small, 38 units on average, and highly
unlikely to affect our overall data. Subdivision presents an additional issue. Unlike
other jurisdictions that typically approve the Tentative Map (for both horizontal
subdivision and condominium/airspace subdivision) concurrently with the
underlying land use approvals, in San Francisco, we frequently observed Tentative
Map approvals for condominiums that occurred months to years after the approval
of the underlying entitlements. Unlike other jurisdictions where the Planning

242. S.F. MunI. CoDE 88 311(d); 312(e).
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Department usually manages subdivision review, in San Francisco the Department
of Public Works primarily manages the Tentative Map approval process.243 While
Tentative Maps are an important part of the residential development process, we
did not want to inflate planning approval timeframes due to factors outside the
Planning Department’s control. Thus for San Francisco, we only included
subdivision approvals necessary to pull a building permit (for example, lot merger
or horizontal subdivision) and not condominium maps that can be approved after
obtaining a building permit. While projects that obtained condominium maps
figure in our total approval counts, they do not factor into our overall approval
timeframes.

San Francisco’s response to the dissolution of the Redevelopment
Agencies in 2011 also creates a distinct entitlement path that differs from the other
selected jurisdictions.244 San Francisco designated a successor agency—the Office
of Community Investment and Infrastructure (“OCII"")—after the dissolution of the
Redevelopment Agencies in 2011 to fulfill the former Redevelopment Agency’s
outstanding  obligations.2#> These obligations include development in
redevelopment areas like Mission Bay, Transhay, and Bayview Hunters Point.246
This entity is legally distinct from the City of San Francisco.247 OCII approves the
entitlement of new developments within these plan areas pursuant to protocols

243. See S.F. Department of Public Works, Subdivision Regulations § 1V(D)(2015)
(describing that once Planning issues the CEQA determination, “the Director of Public
Works shall approve, conditionally approve, or deny the application within 50 days . . . “).

244, The Community Redevelopment Act gave local governments the authority to
declare areas as blighted and in need of urban renewal, which enabled the city or county to
distribute most of the growth in property tax revenue for the project area to the relevant
Redevelopment Agencies as tax-increment revenues. See CAL. HEALTH & SAFETY CODE §8
33020 et seq. In 2011, the California legislature dissolved the Redevelopment Agencies. See
A.B. X126, 2011-2012 (Cal. 2011). Dissolution has severely constricted local governments’
ability to finance affordable housing. See Casey Blount et al., Redevelopment Agencies in
California: History, Benefits, Excesses, and Closure 7 (Working Paper No. EMAD-2014-
01, 2014). https://lwww.huduser.gov/portal/publications/Redevelopment_WhitePaper.pdf
(estimating a statewide average annual loss of 4,500 to 6,500 new affordable units).

245.  San Francisco, Cal., Ordinance 11-12 (Jan. 26, 2012) (resolution transferring
Redevelopment assets to successor agency); San Francisco, Cal., Ordinance 215-12
(September 25, 2012) (resolution designating Office of Community Investment and
Infrastructure as successor agency).

246. See Office of Community Investment and Infrastructure, Affordable Housing
Production Report Fiscal Year 2016-2017 2, https://sfocii.org/sites/default/files/2017%
20ANNUAL%20REPORT%20-%20FY %2016%20-17%20FINAL.pdf. Outstanding
obligations include the major approved developments in Hunters Point
Shipyard/Candlestick Point, Mission Bay North and South and Transbay; disposition of
former Redevelopment assets; and ensuring the development of affordable housing in the
major approved developments.

247. See San Francisco, Cal., Ordinance 215-12 §3 (September 25, 2012).
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outlined in each plan area document.248 OCII also utilizes remaining tax increment
funds within the plan areas to fund affordable housing development.249

The OCII approval process differs from projects approved through the
Planning Department. The process varies depending on the Redevelopment Area,
but generally OCII in partnership with a horizontal developer—which can be a
public or private entity—selects the vertical developer for each parcel within the
plan area.25° Once the developer is selected, the developer submits a Basic Concept
Plan that is responsive to the highly prescriptive design standards set forth in the
area plan.2t After approval of Basic Concept Plan, the developer submits for
Schematic Review, which the agency must approve within 45 days of its
submission.2s2 In approving the schematic design, OCIl makes CEQA
determinations based on the master EIR for each Redevelopment Area.2s3

248. See generally, San Francisco Office of Community Investment and
Infrastructure, Mission Bay North Design Review and Document Approval Procedure,
https://sfocii.org/sites/default/files/FileCenter/Documents/771-DRDAP%20MBN.pdf; San
Francisco Office of Community Investment and Infrastructure, Mission Bay South Design
Review and Document Approval Procedure, https://sfocii.org/sites/default/files
[/FileCenter/Documents/772-DRDAP%20MBS.PDF.

249. See Office of Community Investment and Infrastructure, Affordable Housing
Production Report Fiscal Year 2016-2017 2.

250. A horizontal developer builds out all the required infrastructure for a
development; the vertical developer constructs the improvements. See e.g., Transbay
Redevelopment Project Implementation Agreement 3, https://sfocii.org/sites/default/files
[FileCenter/Documents/4039-TB%20Implementation%20Agreement_5.2006Fully%20Exe
cuted.pdf (“Under the Cooperative Agreement, City and Authority title to the State-Owned
Parcels is subject to a deed restriction requiring that any such parcel may be sold for
development only when” certain financial conditions are met); First Amendment to Mission
Bay South Owner Participation Agreement (Feb. 17, 2004), https://sfocii.org/sites/default
[files/FileCenter/Documents/4089-15%20MBS%200PA%20 Amendments%201%262.pdf
(detailing obligations of Redevelopment Agency and Master Developer for Mission Bay
South).

251. San Francisco Office of Community Investment and Infrastructure, Mission
Bay South Design Review and Document Approval Procedure 7-10; https:/sfocii.org/
sites/default/files/FileCenter/Documents/772-DRDAP%20MBS.PDF. These prescriptive
design standards are known as the “Design for Development.”

252. See e.g., San Francisco Office of Community Investment and Infrastructure,
Mission Bay South Design Review and Document Approval Procedure 7-9, https://sfocii.
org/sites/default/files/FileCenter/Documents/772-DRDAP%20MBS.PDF.

253. San Francisco Office of Community Investment and Infrastructure, Mission
Bay South Design Review and Document Approval Procedure 3, https://sfocii
.org/sites/default/files/FileCenter/Documents/772-DRDAP%20MBS.PDF.
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OCIl is approving a substantial number of units,?54 including the majority
of San Francisco’s affordable housing units.25 Our calculations in this paper do
not include this process for several reasons. First, within our selected jurisdictions,
no other successor agency is approving residential development entirely outside
the jurisdiction’s Planning Department. Omitting this pipeline of units enables us
to provide a comparison of planning and entitlement processes by type and number
of approvals; the OCII process would be a standalone process within our analysis.
Second, this process is slowly being discontinued. By law, successor agencies
cannot continue beyond the current redevelopment plan areas; redevelopment
dissolution law requires obligations to sunset once the outstanding obligations are
fulfilled.2%8 Finally, these projects are not tracked within the Planning Department,
and OCIlI has more limited data tracking than the Planning Department, so the type
of data required to attempt analysis (in terms of number of total units entitled,
number of approvals and timelines) is unavailable.25” OCII’s unique approval
process will, however, be discussed in future publications as we continue to gather
the required data, as it may be an example of expeditious approvals of affordable
housing development that should be contemplated (even as redevelopment is being
discontinued).

Phased projects present an additional complexity for measuring project
time frames. Most notably Oakland entitles many projects under a single master
EIR and Development Agreement that is phased over many years; in some cases
phased projects crossed decades. Prior to filing for a building permit for each
phase, the developer must obtain final design review from the City. For these
projects, we did not measure the entire process from the date of the application for
the master EIR and Development Agreement because the project was intentionally
designed to be phased. In other words, the delay is not a product of law or planning
process but rather market economics. This is consistent with the way we measure

254. See San Francisco Office of Community Investment and Infrastructure,
Transbay Neighborhood (Transbay Project Area), https://sfocii.org/sites/default/files/T
B%?20Project%20Area%20Summary%20Sheet%20010418.pdf (stating that the Transbay
redevelopment plan will lead to 4,150 new housing units, 35% of which will be affordable);
San Francisco Office of Community Investment and Infrastructure, Bayview Hunters Point
Redevelopment Projects and Rezoning FEIR Summary S-3, https://sfocii.org/sites/default/
files/ftp/uploadedfiles/Projects/BVHPFEIRSum.pdf (estimating 3,700 net new units in the
Bayview plan area); See San Francisco Office of Community Investment and Infrastructure,
Mission Bay, https://sfocii.org/mission-bay (stating Mission Bay redevelopment area will
produce 6,404 new housing units, 1,806 of which are affordable).

255. See Office of Community Investment and Infrastructure, Affordable Housing
Production Report Fiscal Year 2016-2017 4 (noting that 552 funded affordable housing
units and 51 inclusionary units were completed in fiscal year 2016-2017).

256. See Cal. Health & Safety Code § 34179.7 (specifying final conditions for
completion of enforceable obligations and Redevelopment dissolution).

257. The data is unavailable primarily because the current data tracking system in
San Francisco tracks planning entitlements not approvals from OCII. Although overall
production counts are available for these redevelopment plan areas, additional work is
needed to identify timelines and to disaggregate approvals on annual basis. We note that
San Francisco has worked to make all relevant data points available to facilitate future
comparative analysis of housing production..

44



O’Neill, Gualco-Nelson, Biber, 2019

time frames for projects entitled under a Specific Plan—the developer’s
entitlement application kicks off the entitlement process, not the adoption of the
Specific Plan.

Finally, some developers will obtain a project approval and later withdraw
it, with the intent of filing for a new application. Despite the fact that this approval
was later withdrawn, we still count the entitlement in our database because it
successfully completed the planning process, regardless of whether it will ever be
built.

3. Extracting the project data

To collect this data, we reviewed a jurisdiction’s website to see what
information could be readily obtained by reviewing public notices for all
environmental review documents, lists of approved developments, parcel
information maps, among other relevant information. We also searched property
addresses within a jurisdiction’s database to gather parcel-level information, such
as lot size, census tract, and assessor data. To obtain information on property tax
assessment and land transaction records, we searched by street address in
Lexis/Nexis Public Records. We tracked any obvious holes in the data to confirm
with planning department staff, and in some cases, we requested additional data
through public records requests.

To analyze how each residential development of five or more units
navigated the entitlement process, we gathered approximately twenty-five
characteristics per development, relating to current site usage, proposed project
characteristics, types of entitlements and environmental review, and approval
timeline, including appeals. Where projects received more than one entitlement,
we noted all entitlements, which is why the total land use approvals per jurisdiction
are far greater than the number of projects. Similarly, many jurisdictions processed
projects under more than one CEQA pathway—combining multiple project-based
exemptions or a project-based exemption with review that tiered off a prior
document. Depending on the accessibility of public data, these characteristics are
drawn from project approval documents, zoning geographic information systems
(“GIS™), tax assessor records, and city council and planning commission meeting
minutes. This data revealed how local governments apply their planning code and
other relevant ordinances at a micro level.

We entered this project specific data into an excel spreadsheet, retaining
assigned project identifiers, all original descriptors, dates, and all unit counts. We
then assigned a numeric code to specific project characteristics, use of local land
use processes, and types of environmental review documents/exemptions to enable
analysis of timeframes and frequency of certain approval types. To determine
timeframes, we counted days from the application file date through the approval
of the last discretionary entitlement, and then converted them into months by
dividing by 30.5.

To provide a comprehensive assessment of all litigation against the
entitled development projects of five or more units, we searched state and county
records to identify all writs filed against each of our selected cities in the timeframe
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of 2014 through 2017. We then pulled the records associated with litigated projects
of five or more residential units entitled during our study period.

To spatially analyze this data, we mapped all city boundaries using data
available from the city (San Francisco, Oakland) or Stanford’s Digital Repository
(San Jose, Redwood City, Palo Alto). Mapping of San Francisco plan areas uses
GIS data from the San Francisco Planning Department. Area plan polygons for
Redwood City, Oakland, and San Jose use georeferencing planning documentation
maps to street centerline data for each municipality. BatchGeo provided geocoding
for project addresses.

Figure 2: Project Characteristics
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We then conducted initial analysis of our residential development
database to identify possible entitlement patterns and inform the scope of
interviews. We identified the land use characteristics that appeared to be associated
most frequently with protracted development approval timelines, as well as the
development characteristics that appeared to be associated with contentious
approvals processes. This analysis yielded potential patterns of either accelerated
timelines, protracted timelines, or contentious approval processes for residential
development within certain areas.

We supplemented gaps in available online data with requests to planning
staff officials. After the publication of our first working paper in February 2018,258
San Francisco Planning Department provided us with more data, which enabled us
to add ten developments that were not previously in our database. While

258. Moira O’Neill, Giulia Gualco-Nelson & Eric Biber, Getting it Right: Examining
the Local Land Use Entitlement Process in California to Inform Policy and Process
(Working Paper Feb. 2018), https://perma.cc/P68H-XY5E.
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researching appeals, we discovered another large discrepancy with Oakland, which
led us to add twenty-three new developments to our database that were not
available to us when performing our initial search. Still, for reasons described in
Part 11, Oakland data access is limited. Of the ninety total developments in
Oakland, we were only able to obtain final approval documents for forty-nine of
these developments. San Jose also dropped two projects since the time of our prior
paper due to duplicate projects that had separate entitlements filed under different
addresses. While these new projects influenced the entitlement rates in these
jurisdictions, they did not significantly alter our findings.

D. Diving deeper into local context: in-depth interviews with
key informants

To explore how law is applied in ways that project-level data could not,
alone, reveal, we conducted in-depth interviews with key informants from each
jurisdiction we chose to study. Building on our professional expertise in the field
of land use, we used purposive sampling?®® to generate a list of potential
participants across four stakeholder groups across all five cities: (1) public agency
staff (including local planning staff, housing and community development staff,
and city attorneys), (2) developers (market-rate and non-profit affordable), (3)
community-based organizations and advocates, and (4) consultants (design, legal,
and entitlement).260 We identified seventy potential interview participants through
examination of websites, professional reports, and project-level data. We
successfully recruited twenty-nine participants for in depth interviews, with at least
one participant within each stakeholder group and within each city. Some
participants sat for more than one interview and had more than one role, which is
why the totals do not add up to twenty-nine.

259. Although not engaging with a survey tool, we wanted to make sure that the
participants were in some way representative of both stakeholders that directly interact with
entitlement processes and stakeholders engaged with local-level policy reform that directly
influences entitlement processes within these five cities. We therefore considered various
forms of “sampling” used in survey methods when constructing our research design. See
Purposive Sampling, in ENCYCLOPEDIA OF SURVEY RESEARCH METHODS (Paul J. Lavrakas
ed., 2008), http://methods.sagepub.com/reference/encyclopedia-of-survey-research-method
s/n419.xml.

260. In some cases, a single participant could represent more than one stakeholder
group. In some instances, individuals we interviewed worked in, or for, two or more of the
cities within our group of five.
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Figure 3: Research Interviews by Category

Public | Developers | Community- | Consultants | Total
Agency Based
Staff Organizations
/Advocates
San
Francisco 3 4 2 3 12
San Jose
3 2 3 4 12
Oakland
3 3 2 1 9
Redwood 3
City 3 3 2 11
Palo Alto
3 3 3 4 13
Total
15 15 13 14 57

We conducted semi-structured interviews?6! with open-ended questions
to collect perceptions of: the jurisdiction’s approvals process, land use taxonomies
that contribute most to delays and cost, the role of community in the public
approvals process, social-economic-political factors that shape development
patterns including important context (such as the local political climate and
community tensions at play), and technical details not immediately obvious in the
development data. We concluded interviews by sharing preliminary findings from
our datasets with participants to gather feedback.

We transcribed our interviews verbatim and used open coding?62 to
identify themes that emerged from the interviews. We then analyzed the interviews
to identify perceptions about both local and state-level obstacles to advancing
equitable infill development and whether proposed (and relevant) statewide
legislative action might succeed in reducing time lags caused by local regulatory
processes and the potential trade-offs (if any) of reducing those time lags. We then
triangulated the data from our planning and development code summaries and
development database (including identified patterns within the project-level data)
with the themes emerging from interviews to test potential explanations of patterns
and themes that we extracted from the interviews.

261. See BERG & LUNE, supra note 229, at 112-14.
262. See BERG & LUNE, supra note 229, at 364-72.
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Part I11:Findings

While our research continues, and we will be adding jurisdictions to our
data set, we can provide an overview of completed research within our first Bay
Avrea jurisdictions.

A. All residential development of five or more units is
discretionary in these cities, and each city imposes
discretionary review at multiple points in the entitlement
process

All five jurisdictions we examined require discretionary review for
residential developments of five or more units. These discretionary review
processes apply even if these developments comply with the underlying zoning
code.263 Four of these cities use aesthetic controls as a primary discretionary review
mechanism. Oakland uses Design Review,264 whereas Redwood City and Palo Alto
employ Architectural Review.265 San Jose chooses to use a Site Development
Permit.266 Among these five cities, San Francisco is unique in that it does not
impose design or site development review on all projects. But San Francisco,
through its city charter, imposes discretionary review on all proposed projects.267
Absent its city charter that renders building permits discretionary, San Francisco
would have permitted as of right nine projects — each ranging from eight to sixty-
seven units. As Figure 4 shows, no other planning code in our case studies would
permit this level of development without a discretionary approval. This is an
example of how a charter city can impose discretionary review through a
mechanism outside of the formalized planning and zoning process.

263. For a discussion of discretionary review, see Part | supra note 34.

264. OAKLAND MuNI. CoDE 88 17.136.040(3)—(4), 17.136.025(B)(1)(d).

265. Repbwoop City Muni. Cobe § 45.2(A); PALo ALto Muni. Cobe §
18.76.020(b)(2)(B).

266. SAN Jose Muni. Cobk § 20.100.010.

267. Acity charter is the constitution for that local government. The provision of San
Francisco’s charter rendering all permits discretionary can be found in S.F. Bus. AND TAX
REGULATIONS CODE § 26(a).
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Figure 4: Discretionary Review of Developments Consistent with Zoning

Jurisdiction Primary Discretionary Review | Residential Developments
Mechanism Exempt from Discretionary

Review

San Francisco | Building Permits None

San Jose Site Development Permit Single-family homes in
limited circumstances.268

Redwood City | Architectural Permit One-story  single-family
homes and duplexes

Palo Alto Design Review Up to two single-family
homes and two duplexes.269

Oakland Design Review Secondary units

It is also notable that within these five cities, the total numbers of land
use/planning approvals are greater than the number of overall development
projects in each jurisdiction. A single project might need to obtain Design Review
approval and a Minor Variance from the Director of the Planning Department and
a rezoning from the City Council.27° Figure 5 illustrates. This requires a project to
navigate multiple levels of local government review, which means that there is
more than one step in the approval process that would pull the project within the
scope of local discretion and trigger environmental review. It should also be noted
that if development requires the subdivision of land into smaller parcels, additional
discretionary review by local governments generally applies as well, which is
accounted for in these numbers.2’t As Figure 5 also shows, the number of
discretionary reviews per project does not differ dramatically across our
jurisdictions, with Redwood City requiring, on average, the highest number of
discretionary approvals.272

268. To be exempt from site development permits, single-family homes must meet
height, FAR, and lot size requirements and cannot be located in riparian areas. SAN JOSE
Muni. Cobke § 20.100.1030(A)—(C).

269. To qualify for design review exemption, the proposed development cannot be
located in a conservation zone. PALO ALTO MuNI. CobE § 18.76.020(b)(2)(D).

270. See S.F. MunI. Cobe § 305 (limiting review of variances to the Zoning
Administrator and Board of Appeals). In practice, many jurisdictions do permit concurrent
review of entitlement applications. See e.g., SAN JOSE MuNI. CoDE § 20.100.140 (permitting
concurrent review of multiple entitlement applications); OAKLAND Muni. Cobe § 17.
136.040(D) (permitting the Director to refer design review applications to the Planning
Commission when coupled with certain types of variances).

271. For more information on subdivision, see supra notes 38—39.

272. To determine the number of discretionary approvals required per jurisdiction,
we calculate total approvals and divide by the number of projects and then add one extra
approval for CEQA.
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Figure 5: Types of Discretionary Review per Jurisdiction

San San Palo | Redwood
Entitlement Types | Jose Francisco | Oakland | Alto | City
Site Development
Permit/Design
Review 13 0 89 5 9
Planned
Development Permit 50 5 9 0 4
Conditional Use
Permit (“CUP") 0 33 55 0 1
Tentative Map
Permit 36 59 33 4
Rezoning 46 4 1 0
Historic
Preservation
Permit/Certificate of
Appropriateness 3 4
GP Amendment 5 0
State or Local
Density Bonus 1 3 1
Specific Plan Permit 0 50 4
Specific Plan
Exception 32 0
Variance 34 39
Development
Agreement 0 0 0 0 4
Other Approval 4 6 1 0 0
Total 158 229 229 13 36
Average Approvals
per project 243 241 254 | 2.60 2.77
Average Approvals
with CEQA 3.43 341 3.54 | 3.60 3.77

B. Four of these cities are all employing state-level statutory
provisions to facilitate and expedite environmental review
for developers

State law allows cities to take a diverse range of approaches to comply
with CEQA requirements.2’3 EIRs—the most onerous form of CEQA review—

273.
LA2.

For a discussion of the various environmental review options, see supra Part
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occurred infrequently across all jurisdictions.24 Relatively few projects within
these five cities require a full EIR process primarily because jurisdictions are taking
advantage of project- or tiering-based exemptions.2’> The figure below
demonstrates that exemptions are the most common type of CEQA review for
projects in most jurisdictions, with EIRs and MNDs in second and third place,
respectively.278 The most common forms of project-based exemptions included the

Class 32 (infill), Class 3 (small structures), and Class 1 (existing facilities)
exemptions discussed in Part | supra.

Figure 6: Percentage of Projects by CEQA Review Type

San | San Redwood

Jose | Francisco | Oakland City Palo Alto
Exempt
(Tiering) | 46% 69% 106% 69% 0%
Exempt
(Project
Based) 3% 11% 83% 15% 40%
ND 2% 2% 0% 0% 0%
MND 46% 9% 0% 8% 20%
EIR 22% 8% 3% 8% 40%

Even when adjusting by number of units, relatively few units go through
EIRs with the exception of Palo Alto; however, more units are going through EIRs
than MNDs. Additionally, more units go through tiering than project-based
exemptions, with the exception of Oakland.

274. These are similar findings with LANDIS ET AL., supra note 168, at 99, 105.
275. For a discussion of tiering, see supra Part .A.2.
276. Asdiscussed below, a single project can undergo more than one type of CEQA

review. Figures 6 and 7 do not back out these projects that receive multiple exemptions,
which is why the percentages exceed 100 percent of the total number of projects and units.
Oakland in particular will apply multiple tiering and project-based exemptions to a single
project.
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Figure 7: Percentage of Units by CEQA Review Type

San Redwood | Palo
San Jose | Francisco | Oakland | City Alto
Exempt
(Tiering) 54% 64% 89% 89% 0%
Exempt
(Project
Based) 0% 3% 52% 9% 7%
ND 0% 3% 0% 0% 0%
MND 14% 11% 0% 1% 3%
EIR 49% 24% 9% 1% 90%

Four of these jurisdictions appear to be making good faith efforts to
engage in strategies that link housing and jobs to transportation and facilitate
environmental review for developers. This means that each of these four cities is
tapping into state-level statutory provisions designed to promote sustainable
development by doing the bulk of the work to comply with CEQA, rather than
imposing additional time and costs on developers. For example, the vast majority
of relevant projects entitled within San Francisco and Oakland are also within

specific plan areas that rely on these state-level statutory provisions to facilitate
environmental review.277

277.
107-08.

For similar findings in the prior literature, see LANDISET AL., supra note 168, at
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Figure 8: San Francisco Project Locations and Prior Uses?78
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278. This map does not include residential development that OCII would be
responsible for; however, this development is occurring in the eastern part of San Francisco,
which does not alter our analysis that permissive density is not spread across the City evenly.
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Figure 9: San Jose Project Locations and Prior Uses
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Figure 11: Redwood City Project Locations and Prior Uses
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Figure 12: Palo Alto Project Locations and Prior Uses
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C. Use of CEQA exemptions varies across cities

Like the discretionary review mechanisms discussed above, many
projects in Oakland are receiving multiple CEQA exemptions, which leaves open
the question of why planners take these additional measures. Interview data
suggests planners are doubling up on CEQA exemptions to forestall against
perceived political challenges to the project. If a project qualifies for more than one
CEQA exemption, planners will evaluate the project under each possible
exemption. Other jurisdictions, however, rarely make use of exemptions outside of
tiering situations. For example, given that most development in these jurisdictions
is infill, the fact that so much development receives the Class 32 exemption in
Oakland, but not San Francisco or San Jose, is peculiar. Interview data also
indicates that within Palo Alto, Redwood City, and San Jose there may be some
confusion within planning departments and amongst developers about which types
of CEQA documents are the most legally vulnerable on appeal. Perception of legal
defensibility may in turn inform decisions on which type of CEQA review to
undertake.

Analyzing project size as a function of CEQA, data shows that projects
with EIRs in these five cities generally tend to be larger than projects that undergo
other types of CEQA review. All jurisdictions with the exception of Redwood City
prepared an EIR for their single largest project. Nonetheless, the projects going
through the exemption process are not small, averaging over fifty units for four of
our five jurisdictions.27®

Yet significant inter-jurisdictional variations still persist.280 Projects that
received a project-based exemption in Oakland are on average, twice the size as
projects that received a project-based exemption in San Francisco. In Redwood
City, projects that use tiering are larger than projects that use tiering in both San
Francisco and Oakland. Figure 7 shows that even with a larger mean size for EIRs,
EIRs are a small fraction of the total capacity being entitled in most jurisdictions.

279. Cf. Hernandez, Friedman & DeHerrera, supra note 219, at 31 (“the
overwhelming majority of CEQA compliance documents, however, involve the use of
restricted regulatory exemptions for extremely minor projects, such as repairing single-
family homes, acquiring park lands, making minor modifications to existing uses such as
modifying signage or repairing piping or other infrastructure, etc.”).

280. The variability in environmental review processes is consistent with Gyourko,
Saiz & Summers, supra note 113, at 694, who found significant variability in local land use
regulation.

57



Hastings Environmental Law Journal, VVol. 25, No. 1, Winter 2019

Figure 13: Mean Project Size By CEQA Type

San Redwood | Palo

San Jose | Francisco | Oakland | City Alto
All Types of
Exemption 193 84 93 98 10
Tiering
Exemptions | 205 94 96 109 0
Project Based
Exemptions | 8 24 67 51 10
ND 10 125 0 0 0
MND 69 117 0 12 8
EIR 403 291 282 8 125

D. There is substantial variation in entitlement timelines
across these five cities that does not appear to correspond
with stringency in either environmental regulation or local
entitlement processes, or project size

Timeframes for entitlements vary significantly across jurisdictions for
similar projects and across different project sizes within the same jurisdiction.
Focusing first on environmental review processes, the difference in timeframes
does not appear immediately attributable to environmental review legal
requirements. Instead, it appears these cities apply the same environmental review
provisions to similar projects in different ways—with significant variations in the
total timelines for entitlement. For example, both the City of Oakland and the City
of San Francisco use the section 15183 Community Plan Exemptions (“CPE”) to
reduce CEQA compliance obligations for proposed projects within plan areas?s!
that have a relatively recent full EIR that the respective city completed. However,
Oakland’s CPE process moves much faster than San Francisco’s. The median CPE
entitlement in Oakland is seven months. In San Francisco, a CPE takes over
twenty-four months. In contrast, a full EIR in San Jose, for which there is no prior
study, takes nearly thirty months, just six months longer than a CPE in San
Francisco.282

281. Plan Area terminology varies according to jurisdictions and the size of the plan
area. Redwood City refers to these plans as “Precise Plans,” San Jose and Oakland both use
the terms “Area Plans” and “Specific Plans,” and San Francisco calls them “Area Plans.”

282. Some jurisdictions apply different types of CEQA review to a single project. A
CPE in Oakland is often combined with a section 15332 exemption. EIRs in San Jose are
often paired with later addendums or supplemental EIRs. A CPE in San Francisco can be
paired with a Focused EIR. The numbers above do not control for these multiple types of
CEQA review due to the small sample sizes that would result. Even controlling for multiple
types of CEQA review, the general trends hold true. Projects that only received a CPE in
Oakland took 7 months; projects in San Francisco that only received a CPE still take 23
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Interview data attributes the delay in environmental review within cities
to planning practice and the level of attention put into staff reports, rather than the
complexities of particular project proposals. Jurisdictions vary in a developer’s
ability to manage and communicate with their CEQA consultants during the
preparation of the environmental documents. Interview participants shared the
perception that the inability to directly select or manage consultants can lead to
lower quality environmental documents, as well as time delays.283 These results
also indicate the potential importance of political context in the approval
process.284

Figures 14 and 15 together indicate that the number of approvals required
(often used as one important metric for stringency) does not necessarily correspond
to entitlement timelines.28> All five cities impose discretionary review on all
projects through multiple local regulations, and all require, on average, more than
three approvals (including environmental review). But, the variability in timelines
for similarly sized projects is great. Redwood City had shorter timeframes for
entitlement, particularly compared to San Francisco and San Jose. Interview
participants highlighted how variability in entitlement timelines tends to be related
to local practice. Examples include staff-level variations in performing application
intake, to higher-level decisions on the amount of commercial development that
must occur before a developer-applicant can even propose residential development
in certain neighborhoods.286 These choices in practice may be a response to
political and fiscal pressures that prompt cities to embed discretionary review into
the entitlement process.

Project size also does not appear to explain delay in approval timelines.
Large projects do not always take longer to entitle than small projects. In San Jose,

months; projects that only received an EIR in San Jose took 14 months (measuring by the
median).

283. See e.g., SAN FRANCISCO PLANNING DEP’T, Environmental Review Process
Summary 5 (2011), https://perma.cc/8BLP-B4T4 (“While the project sponsor pays all costs
for preparation of the necessary consultant-prepared documents, the Department scopes,
monitors, reviews, and approves all work completed by consultants™).

284. See John Quigley, Raphael & Rosenthal, supra note 14, at 281-282.

285. These results are consistent with Jackson, supra note 130, at 141, who found
that regulatory stringency did not affect supply elasticity, and are in tension with Gyourko,
Saiz & Summers, supra note 113, at 695, who found that regulatory stringency did correlate
with timeframes. See also, supra Figure 5.

286. San Jose’s Urban Villages, for example, are transit-oriented, mixed-use
neighborhoods that aim to balance job and housing growth. San Jose, Envision San Jose
2040 General Plan, Chapter 1 at 18 (2018). To achieve this, Urban Villages utilize “Growth
Horizons” that stipulate certain commercial and office targets before residential
development can be unlocked (with the exception of 100% affordable housing
developments). Id. at Chapter 7 at 6, 19. While San Jose has long shouldered much of the
region’s housing burden without commensurate increases in job growth, these policies can
impede residential growth in transit-accessible locations. See Memorandum from Harry
Freitas and Kim Walesh to Honorable Mayor and City Council (Apr. 3, 2015),
https://perma.cc/LM39-GC3T (noting that San Jose is the only major city in the US with
more residents leaving San Jose during the day to go to work than non-residents commuting
in for work).

59



Hastings Environmental Law Journal, VVol. 25, No. 1, Winter 2019

projects between five to twenty-five units take nearly seven months longer to
entitle than projects with more than 150 units. In Redwood City the difference is
about five months, which is significant given Redwood City’s entitlement
timeframe is seven months across all projects. Figure 14 shows the mean and
median entitlement timeframes across jurisdictions by project size.287 The extreme

intra-jurisdictional variation skews mean timeframes higher.

Figure 14: Total Entitlement Time Frames by Project Size

Entitlement Timelines By Project Size (Measured in Units)

525 Units
160 26-50 Units
®s  51-100 Units
101-150 Units
150+ Units
—  Median Time

= Me:

Months

EEEEB aﬂmﬁ \;;QQ:JEIE H . N *E‘E

San Jose San Francisco Oakland Palo Alto Redwood City

Figure 15 below narrows the approval timeframe to sixty months—in the
process removing some outlier projects visible in Figure 14—but provides a better
representation of means and medians across all jurisdictions.

287. When referencing timeframes in this Article we refer to the median unless
otherwise noted.
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Figure 15: Entitlement Timelines Within 60 Months by Project Size

Entitlement Timelines By Project Size (Measured in Units)

Month:
S o o

San Jose San Francisco Oakland Palo Alto Redwood City

Although we are pursuing additional research to better understand issues
with project size, multiple explanations for the different outcomes emerged in
interviews. One potential explanation is that smaller projects are occurring in areas
that do not benefit from prior environmental review and thus cannot tier off a prior
environmental document. Another potential theory is that the type of developer
building in the twenty-five-unit range lacks the capital and sophistication to
navigate the approval process as efficiently as developers undertaking larger
projects. In interviews, small developers expressed feelings of being shut out from
the Bay Area development boom because of a lack of access to key planning
departmental staff or the inability to afford the right consultants with well-
established relationships in the planning department.

E. Substantial variation in housing project entitlement
across these five cities exists despite regulatory stringency

Similarly, housing entitlement—both as a measure of land area and
population—varies dramatically. As a measure of land area, San Francisco entitles
the most housing despite it having the longest approval timeframe. 288 San
Francisco is also the most geographically constrained jurisdiction in our dataset
years; when measuring land area as a function of population, San Francisco has the
densest existing development. This is not entirely consistent with research in Part
| that linked more geographically constrained regions with supply constraints.289

288. As discussed in Part 11, entitlement numbers for San Francisco do not include
units approved through OCIll—the successor to the former Redevelopment Agency—in
Redevelopment Plan Areas. This data is still unavailable.

289. See Saiz, supra note 129, at 1254.
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Redwood City has the second-fastest approval timeline, but entitles less housing
per square mile than San Francisco, Oakland, and San Jose. Redwood City is also
one of the least geographically constrained cities. Interview data suggests that
market barriers, such as the differential cost of construction and sale or rental
prices, do not entirely explain this discrepancy. In low-density communities,
developers are also factoring in the political feasibility of proposing a denser
product, even where that density is permissible under the base zoning. This
suggests that in jurisdictions with overall low-density development patterns, a
streamlined approval process may be insufficient to entitle substantial housing, if
barriers like lack of appropriately zoned land and/or lack of political will are
present. 290

Figure 16: Entitlement Production by Land Area and Population Intensity

Entitled
Land Total Units per Population
Area Entitled | Square Per Square
(mi®)? | Units Mile Population | Mile22
San
Francisco 47 9,768 208 870,887 18,581
San Jose 177 11,463 65| 1,025,000 5,806
Oakland 56 8,958 161 420,005 7,528
Redwood
City 19 1,100 57 84,950 4,374
Palo Alto 24 277 12 67,024 2,807

Adjusting on a per capita basis, Oakland and Redwood City—the two
jurisdictions with the fastest timelines—are on top in terms of output, with
Oakland in a distant lead.

290. This appears consistent with Kristoffer Jackson, supra note 130, at 141, who
found that regulatory stringency did not affect supply elasticity, and is in tension with
Gyourko, Saiz & Summers, supra note 113, at 695.

291. Land areas taken from the 2010 Census. See, QuickFacts, U.S. CENSUS BUREAU,
https://perma.cc/L97A-BD8T (last visited Oct. 23, 2018).

292. Population taken from American Communities Survey 2012-2016 estimates.
See American Community Survey Data Profiles, U.S. CENSUS BUREAU, https://www.ce
nsus.gov/acs/wwwi/data/data-tables-and-tools/data-profiles/2016/ [https://perma.cc/3T9K-
8RPQ] (last visited Oct. 23, 2018).
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Figure 17: Units Entitled Per 1,000 People Over 3 Years

Units per
1,000 people
Population Entitled Units over 3 years
San Francisco 870,887 9,768 11
San Jose 1,025,000 11,463 11
Oakland 420,005 8,958 21
Redwood City 84,950 1,100 13
Palo Alto 67,024 277 4

Potential explanations for Oakland’s lead may be both local context?93 and
local government initiatives to accelerate dense infill development.2%4 The
community’s response to concerns of gentrification, increasing housing costs, and
displacement have included community based organizations advocating and
collaborating with the regional transit agency to support dense TOD with major
affordability components.2% These combined factors involved major phased
developments, some beginning in the 1990s, with phases in the 2014, 2015, 2016
data years contributing to the number of units entitled during our study years.
Interview participants also shared perceptions of differing political and community
pressure around development outcomes and processes across these cities.
Interview participants described Oakland as generally welcoming development,
San Francisco as welcoming of affordable development but not as favorable to
major market-rate development projects, and Palo Alto as welcoming of very little
dense development. Some participants who work in multiple cities also shared the
perception that the political and community responses to development in Oakland
will begin to mirror their observations in San Francisco.

293. Oakland experienced decades of population decline and disinvestment
distinguishable from the other cities and has historically had a lower median household income
and higher rate of poverty. See generally Robert O. Self, AMERICAN BABYLON: RACE AND THE
STRUGGLE FOR POSTWAR OAKLAND (2005); Chris Rhomberg, No THERE THERE: RACE, CLASS,
AND PoLITCcAL COMMUNITY IN OAKLAND (2007). We draw comparisons of rate of poverty and
median household incomes from 2010 census data and American Community Survey
estimates. See QuickFacts, U.S. CENSUs BUREAU, supra note 291.

294. The City of Oakland began its 10K program in the 1990s under former Mayor
Jerry Brown, who Professor Rhomberg described as having “offered Oakland as a haven to
private developers fleeing overbuilt conditions in San Francisco and promised to expedite
approval for market-rate apartments and condominiums built without city subsidies or
requirements for affordable housing.” Rhomberg, supra note 293, at 189. The 10K initiative
generated controversy and exacerbated existing concerns about increasing housing costs,
gentrification, and the displacement of people of color. Rhomberg, supra note 293, at 183-94.

295.  For example, the Unity Council in the Fruitvale neighborhood took the lead on
several major TOD development projects around the Fruitvale BART station with
affordability and community use components—work that began as early as 1992.
Rhomberg, supra note 293, at 190-92.
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F. Most of the projects entitled within these three years
involve the development of housing where there was none

Whether proposed development risks displacement through the
conversion or elimination of affordable housing—including rent controlled, deed
restricted, or naturally affordable housing—presents an important equity
consideration. This also implicates important climate concerns if residential
demolition is reducing overall density. During these project years, the majority of
residential developments of five or more units or more entitled within all cities are
on vacant or commercial land,2% rather than land with a prior residential use. These
results are summarized below and displayed in Figures 8-12 above.

Figure 18: Prior Parcel Uses

San San Palo | Redwood
Prior Parcel Use Jose | Francisco | Oakland | Alto | City
Residential 23 2 11 1 4
Residential % 35% 2% 12% | 20% 31%
Commercial 24 87 45 3 5
Commercial % 37% 92% 50% 60% 38%
Vacant 15 5 34 1 1
Vacant % 23% 5% 38% | 20% 8%

Redwood City and San Jose have higher occurrences of entitlement where
the prior use was residential. Of the four projects that replaced residential uses in
Redwood City, at least two were multifamily structures. In San Jose, the vast
majority of these residential uses are single-family homes—and the new
developments were substantially denser than the single-family homes that were
demolished. In San Jose, four of the twenty-three projects that replaced residential
uses were multi-family structures that could potentially have been subject to rent
control. One of these multi-family buildings was a 216-unit rent-controlled
building whose demolition left many long-time residents with few other affordable
rental options.2%” These rent-controlled units were not replaced in the new
development, nor did the new development contain inclusionary housing units.2%
From our limited data, it seems this scale of rent-controlled demolition is rare in
these cities; however, more research is needed to investigate other potential rent-

296. Vacant land includes lots with no improvements or lots that contain a surface
parking lot with no permanent structures. Commercial land includes lots with commercial
or industrial uses, such as warehouses, restaurants, storage facilities, or retail. Residential
lots include single-family homes, mobile homes, multifamily buildings, single room
occupancy hotels, and residential motels.

297. Ramona Giwargis, San Jose council denies appeal to stop Reserve apartment
demolition, THE MERCURY NEWS (June 22, 2016), https://perma.cc/EN52-FXDE.

298. Ramona Giwargis, San Jose: Tempers flare over The Reserve displacement,
THE MERCURY NEWS (Mar. 16, 2016), https://perma.cc/SHCX-28AL.
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controlled demolitions in our jurisdictions. Lastly, we found no deed-restricted
affordable housing that was demolished during our project-years.

G. Deed-restricted affordable housing entitlement is low
across all jurisdictions; however, deed-restricted
affordable housing benefits from faster approval time
frames

Entitlement rates (in terms of units) to support affordable housing
production across all jurisdictions are low for these years. San Francisco—the only
jurisdiction to apply inclusionary housing requirements to both rental and for sale
housing during the project years?®®—has the highest rates of entitlement of
affordable housing by units, with 11% of all new units deed-restricted to low and
middle income households. 100% of deed-restricted affordable housing in San
Francisco is entitled in just over twelve months, which is thirteen months faster
than market rate development. In San Jose, an affordable development is entitled
nearly ten months faster than market rate development. In Oakland—where the
process is compressed relative to San Francisco and San Jose—affordable
development is approved about two months faster than market rate development.

Unlike other Bay Area jurisdictions, most of the affordable housing units
entitled in San Francisco outside of former Redevelopment Areas came through
inclusionary obligations imposed on market-rate developers.3% While we do not
have complete data on inclusionary housing compliance for all our developments
in San Francisco, at least twenty-eight developments—30% of projects—elected
to pay the in-lieu fee rather than build the housing on-site. As our interviews
highlight, the in-lieu fees are important sources of gap finance for nonprofit
affordable housing developers especially after the dissolution of the
Redevelopment Agency.30! Interestingly, the jurisdictions with the fastest

299. San Jose’s inclusionary housing ordinance was on hold during the first two
years of our research due to ongoing litigation. See Cal. Bldg. Indus. Ass’n v. City of
San Jose, 61 Cal. 4th 435, 443 (2015) (noting that the California Superior Court enjoined
implementation of the ordinance). Though the California Supreme Court upheld the
inclusionary housing ordinance against a takings challenge, the ordinance only applied to
for-sale developments during our project years. See id. at 442, 461. The ordinance currently
applies to both for-sale and rental developments. See SAN Jose Muni. CoDEe § 5.08.400.

300. The opposite is likely true in former Redevelopment Areas managed by OCII.
See Office of Community Investment and Infrastructure, Affordable Housing Production
Report Fiscal Year 2016-2017 (noting that 552 funded affordable housing units and 51
inclusionary units were completed in fiscal year 2016-2017). Funded projects refer to 100%
affordable housing developments as opposed to inclusionary housing units, where the
affordable housing units are a smaller percentage of the total units. This also underscores
the importance of redevelopment for affordable housing production.

301. The Community Redevelopment Act gave local governments the authority to
declare areas as blighted and in need of urban renewal, which enabled the city or county to
distribute most of the growth in property tax revenue for the project area to the relevant
Redevelopment Agencies as tax-increment revenues. See CAL. HEALTH & SAFETY CODE §8
33020 et seq. In 2011, the California legislature dissolved the Redevelopment Agencies. See
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entitlement time frames—Oakland and Redwood City—also have the lowest rate
of entitlement of affordable units, which may suggest affordable housing
developers need more than an efficient process to make deals feasible. Interview
data also suggests that high land and labor costs, coupled with the loss of funding
from Redevelopment Agency tax increment programs302 are primary barriers to
developing more affordable units within these cities. The interviews yielded
differing accounts as to whether discretionary approval imposed significant
challenges to affordable development. Notably, interview data indicated that an
increasingly elaborate building permit process also poses barriers to the timely
completion of affordable developments. While the scope of this study does not
address the length and complexity of the actual building permit process, this is an
important area for future study.

Figure 19: Affordable Units by Jurisdiction

San San Palo Redwood
Jose Francisco | Oakland Alto City
# Units 11,463 9,755 9,555 277 1,100
# Affordable
Units 613 1,110 333 70 11
Affordable
% 5% 11% 4% 25% 1%

Given the three-year timeframe of our study, and because 100%
affordable housing developments are so infrequently entitled, the rate of
entitlement (in terms of percentage number of units entitled) is by itself insufficient
to determine a jurisdiction’s policy on affordable housing. Palo Alto is emblematic.
While Palo Alto had the lowest rate of entitled units across all our Bay Area cities,
it had the highest rate of affordable housing entitlements (25%), because a large
affordable development happened to be entitled during our project years. Instead,
looking at the planning and development codes for the presence of local ordinances
that directly incentivize affordable development, the overall rate of entitlement in
terms of units entitled, and entitlement timeframes provides a more accurate
assessment of a city’s affordable housing policy.

A.B. X126, 2011-2012 (Cal. 2011), https://perma.cc/SFSN-AMNH. Dissolution has
severely constricted local governments’ ability to finance affordable housing. See Casey
Blount et al., Redevelopment Agencies in California: History, Benefits, Excesses, and
Closure (2014), https://perma.cc/3QUD-FPTY (estimating a statewide average annual loss
of 4,500 to 6,500 new affordable units).

302. These tax-increment revenues were a large source of affordable housing
finance. See Blount, supra note 301.
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H. San Francisco, Redwood City, Oakland, and San Jose all
provide for density and development incentives to
promote transit-oriented development that have caused
developers to site most development in these growth
incentive zones

Most jurisdictions in our study are easing density and parking restrictions
in targeted growth areas near transit and are drawing on Specific Plans to facilitate
development in targeted growth areas. Downtown San Jose—with its proximity to
Caltrain and light rail—is one example. San Jose’s General Plan lifted height
limitations in most downtown areas, giving developers more flexibility in design
and construction type.303 The General Plan also allows for up to 800 dwelling units
per acre and a 30.0 FAR for mixed-use projects in the downtown area.3%4 These are
high densities relative to San Jose’s Mixed-Use Commercial Districts where
residential developments max out at six stories and fifty dwelling units per acre.30%
Parking reductions of up to fifty percent are also available for certain mixed-use
projects in downtown.306 Additionally, San Jose’s Diridon Station Area Plan
rezoned land including portions of downtown and areas adjacent to the Diridon
Caltrain station, to allow for residential use at higher densities than previously
allowed, with the goal of connecting transit-accessible housing to jobs.307

While Redwood City’s historic pattern of land use development is largely
auto-centric, the City’s current General Plan focuses growth and development in
mixed-use activity centers and along pedestrian-friendly transportation corridors
that are connected to the regional transit system. The General Plan allows for more
intense development (40 to 60 dwelling units per acre) along major thoroughfares,
particularly Veterans Boulevard, Broadway, and EI Camino Real.3® Redwood
City’s Downtown Precise Plan (“DTPP”) also seeks to create a “pedestrian
friendly, walkable district [with] good transit access.”3% Instead of focusing solely
on increased development incentives, like reduced parking or open space
requirements or more permissive density, Redwood City accomplishes its vision
by improving processes that facilitate faster review and approvals for development

303. SAN Jose Muni. Cope § 20.70.200. Because of the downtown area’s
proximity to the airport, no building can be permitted with a height that exceeds the
elevation restrictions prescribed under Federal Aviation Regulations Part 77 (14 C.F.R.
Part 77) unless certain conditions are met.

304. See City of San Jose, supra note 286, at Chapter 5 at 9.

305. Id. at Chapter 5 at 6.

306. SAN Jose Muni. Cope § 20.70.330.

307. See CITY OF SAN JosE, DIRIDON STATION AREA PLAN, Appendix B (last visited
Oct. 26, 2018) https://perma.cc/D9E5-53ZE.

308. See CiTy oF ReEbwoob CiTY, GENERAL PLAN, Urban Form and Land Use at BE-
39 (2010), https://www.redwoodcity.org/departments/community-development-department
/planning-housing/planning-services/general-plan-precise-plans/general-plan/.

309. See RebwooD CiTY, DOWNTOWN PRECISE PLAN, Introduction at 3, (2011),
https://www.redwoodcity.org/departments/community-development-department/planning-
housing/planning-services/general-plan-precise-plans/downtown-precise-plan.
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projects within the DTPP. Conformance with the DTPP’s prescriptive design and
development standards is mandatory; however, participants share the perception
that conformance with the guidelines ensures swifter approvals, which is also
shown in our project data.310

Like Redwood City, San Francisco has used specific planning to
concentrate growth in key transit-accessible neighborhoods. The City has lifted
traditional density limitations by shifting to a form-based code in these areas so
that building envelope and bedroom mix are the primary limitation on density.311
San Francisco has also attempted to facilitate development in infill, transit-
accessible neighborhoods outside the boundaries of these specific plan areas
through the use of local density bonus programs like HomeSF that can provide up
to an additional two stories of height outside of the specific plan neighborhoods.312

Since most development is indeed occurring within these growth areas,
we can infer that these efforts have been successful overall—consistent with prior
research that found that Specific Plans can facilitate approval processes.313 Much
can also be inferred based on where projects are not sited in these jurisdictions, as
shown by the maps in supra Part 111 4. Indeed, cities are not relaxing density and
development standards uniformly within their boundaries. Interviews suggest that
the political will to allowing dense development only extends to certain geographic
areas. Interview participants from Redwood City, San Francisco, and San Jose
have characterized this as the “grand bargain,” in which constituents consent to
increased density in growth in key areas in return for “leav[ing] the low-density
residential neighborhoods alone.”

In addition to the obvious equity implications of refusing to site dense
development in lower-density areas,34 the lack of political will also has
ramifications in cities like San Francisco, that may undermine efforts to address
climate change. San Francisco’s western side sees virtually no development, yet is
linked to the city’s downtown via high quality light rail and bus lines.3!5 Interviews
have also raised examples of transitional single-family home neighborhoods where
a denser residential product could be possible on paper, but not politically. The
lack of development in these areas supports the presence of political—not
necessarily planning or zoning—barriers.

I. Very few of these entitled projects were challenged in
court

A close examination of the projects entitled during our study period in
these five cities suggests litigation rates are quite low. At a basic level, our data

310. Id.at 25.

311. See e.g., COUNTY OF SAN FRANCISCO, EASTERN NEIGHBORHOODS PLAN: EAST
SOMA AREA PLAN,

312. S.F. MuniI. CopE § 206.3.

313. See LANDISET AL., supra note 168, at 95-96.

314. See Mangin, supra note 198, at 92.

315. Seee.g., J.K. Dineen, In a wealthy SF neighborhood, residents fight low-income
housing, S.F. CHRONICLE (Nov. 16, 2016), https://perma.cc/YN4X-3YNR.
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reveals that lawsuits challenging residential and mixed-use projects over five units
is more common than the generic CEQA litigation rates reported in prior studies
(all estimated at below 1%).316 Nonetheless, the overall litigation rates are low
regardless of whether they were measured with respect to number of projects or
number of units. This directly conflicts with the perceptions of our interview
participants, many of whom perceived CEQA litigation rates to be much higher
within each city.

Figure 20: Litigation Rates by Project and Unit Counts

Total Total Litigated Litigated
Projects | Units | Projects % | Units %
All
Jurisdictions 268 | 31,566 7 3% 1,994 6%
San
Francisco 95 9,768 3| 3% 1,273 | 13%
San Jose 65 | 11,463 2| 3% 583 | 5%
Oakland 90 | 8,958 1] 1% 47| 0%
Redwood
City 13| 1,100 1 - 91| 8%
Palo Alto 5 277 0 -- 0 0%

The total number of projects litigated across all five cities is low. We have
omitted the litigation rates by projects in Redwood City and Palo Alto because of
the limited number of projects within each city (Palo Alto had no litigated projects;
it had only a handful of projects.). For example, in Redwood City, one out of
thirteen projects lead to a litigation rate of 8%. Comparing San Francisco (95
entitled projects), Oakland (90 entitled projects), and San Jose (65 entitled projects)
gives us more information on the potential impact of CEQA litigation.

Notably, the variation in the number of lawsuits within these jurisdiction
does not appear to coincide with overall housing entitlement approval timelines, at
least not in these project years. San Jose’s environmental review process appears
faster than San Francisco’s, which is one of the slowest among our jurisdictions.
Moreover, not a single CPE was litigated in San Francisco nor in Oakland,
therefore the litigation rates likely cannot explain the stark differences in CPE
timeframes in these two jurisdictions.

It also appears that only two of the nine litigated projects had affordable
housing units within them (one with 11% and the other 33%). Both were located
in San Francisco. Notably, none of the 100% affordable housing developments
entitled during the study period within these five cities were litigated; however,

316. See CAL. OFFICE OF SENATE RESEARCH, PoLicy MATTERS (2018),
https://perma.cc/34HL-K8SX; Smith-Heimer et al., supra note 194; CAL. ST. SENATE
ENVTL. QUALITY CoMM., CEQA SURVEY (2017), https://perma.cc/9HXP-RFYR.
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affordable housing developments have been litigated outside our time frames and
remain the subject of substantial press coverage.3’

Excluding settlement, CEQA defendants have frequently won more cases
than plaintiffs.318 Settlement could be treated as a partial victory for plaintiffs, in
which case success rates are about twice as high than for defendants. Of the
ongoing cases, the plaintiff lost in the trial court in all three cases and then
appealed. The success rates do not appear to vary substantially by type of claim.
Of the six lawsuits including CEQA claims, three settled and defendants won once.
Of the five lawsuits including non-CEQA claims, three settled and defendants won
one.

CEQA and non-CEQA claims were approximately equally likely to be
raised by plaintiffs in the lawsuits. Of the seven lawsuits, six raised CEQA claims,
but four of those six also raised planning and zoning claims. One lawsuit also raised
planning and zoning related claims but did not raise CEQA claims. This means that
six projects raised CEQA claims, five projects raised non-CEQA claims, two
lawsuits raised CEQA claims only, and one lawsuit raised non-CEQA claims.
There are two potential explanations for this. Once a plaintiff decides to sue a
project based on planning and zoning violations, the marginal cost of adding an
additional CEQA claim is likely not prohibitive. But the reverse is also true—the
marginal cost of adding a planning and zoning claim to a CEQA suit is likely not
great either. Regardless, non-CEQA claims (for example, that project approvals
violated state or local zoning or planning codes) appear to be just as common as
CEQA claims. This suggests that CEQA is not the only driver of litigation in this
context. It also suggests that eliminating CEQA might not eliminate legal
challenges to most of the projects that were litigated during this study period in
these cities.319

317. The lawsuit against Habitat for Humanity in Redwood City is illustrative. Two
attorneys filed suit against an approved affordable housing development, alleging that the
height of the building would block sunlight in their office windows. The project was only
half of the allowable height in the Downtown Precise Plan area. The lawsuit eventually
settled. See Press Release, Holland & Knight, Holland & Knight Achieves Favorable
Settlement for Habitat for Humanity in Legal Battle over Proposed Affordable Housing
Development (July 26, 2018), https://perma.cc/ZST9-UG3B; See also Zachary Carr,
Settlement reached over height of downtown affordable housing, THE DAILY J. (Jul. 21,
2018) https://perma.cc/UUD8-W9IX3.

318. We note that given the small sample size of our litigation data set (seven
lawsuits), any conclusions we draw about the nature and resolution of litigation will be
limited. We expect to draw firmer conclusions after collecting additional litigation data from
the Los Angeles area.

319. One caveat to this conclusion is that different levels of judicial scrutiny to
different kinds of claims may mean that non-CEQA land use lawsuits may be less (or more)
likely to succeed in court than CEQA lawsuits. If this is the case, then eliminating one kind
of lawsuit may have some impact on litigation outcomes and impacts on development.
Again, our limited data set from the Bay Area does not allow us to draw firm conclusions
on this point, but we will gather more data on this from the Los Angeles area.
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Figure 21: Types of Legal Claims

Lawsuits with CEQA claims 6
Lawsuits with non-CEQA claims* 4
Projects that raised only CEQA claims 2
Projects that raised only non-CEQA claims* 1

*non-CEQA claims include procedural violations or violations
of planning and zoning law.

J. Administrative appeal rates are much higher than CEQA
litigation rates within these five cities

We recognize that litigation rates do not tell the entire story of the threat
of litigation and how it impacts the residential development process. CEQA critics
have discussed how the threat of litigation may deter developers from even filing
entitlement applications; this threat can also lead developers to capitulate to a
plaintiff’s demands even before a lawsuit is filed. While it is difficult to empirically
measure the threat of CEQA litigation given existing datasets, project
administrative appeals provide a useful proxy in several ways. First, under state
law a project appeal is a prerequisite to filing a CEQA lawsuit, since a plaintiff
must first exhaust administrative remedies.320 Second, a project appeal can provide
a potential plaintiff with a hook to leverage settlement before filing suit.

We found that appeals rates in Oakland, San Francisco, and San Jose are
significantly higher than the litigation rates across all three of these jurisdictions
for these study years. Notably, the appeals rates also more closely approximate our
interview participants’ estimations of the frequency of CEQA litigation—however,
in some cases, interview estimations were still significantly higher. When adjusting
for appeals as a percentage of total units entitled, the appeals rate increases in every
jurisdiction, showing that larger-than-average projects are being challenged. One
potential explanation for the higher rate of appeals is that projects expend
significant resources in making projects “bulletproof” in anticipation of future
litigation. The lower litigation rates might reflect the fruit of those labors, with the
higher appeals rates proxying for the threat of that litigation.

The success rates for administrative appeals are more difficult to
determine than litigation, due to the limitations in how certain jurisdictions track
appeals in the meeting minutes for their appellate bodies. From the high appeals
rates relative to litigation rates, it can be inferred that developers are settling with
potential plaintiffs before a lawsuit is filed. An alternative explanation is that if
appeals usually fail, that failure may discourage some plaintiffs from filing
lawsuits. Further data on how these appeals are resolved will help distinguish
between these possibilities. We will be collecting that data in our future research,
as well as data on the types of claims raised in appeals.

320. CAL.PuB. Res. CoDE § 21177 (2016).
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Figure 22: Appealed Projects Per Jurisdiction

Project San San Palo Redwood
Characteristics Jose Francisco | Oakland | Alto® | City

# Projects 65 93 93 5 13
# Appealed Projects 6 15 13 -- 2
% of total projects 9% 16% 14% -- 15%
# Units 11,463 9,768 8,958 277 1,100
# Appealed Units 1,631 2,996 1,941 -- 493
% of total units 14% 31% 22% -- 45%

Part 1V: Discussion

Our findings reveal that all the jurisdictions studied provided for dense
infill development but retained discretionary control over new residential
developments of five or more units, primarily through aesthetic control. All five
cities required a similar number of approvals. Despite these similarities, the local
processes yielded widely different results in rates of entitlements, length of
approval periods, and implications for equity. These findings are both consistent
and in conflict with past research and leave open important questions for future
exploration. They also directly inform current political and policy debates.322

A. In these cities, time lags in entitlement (and associated
costs) are most likely driven by local factors and not
CEQA or its requirements

CEQA reform continues to hold the attention of politicians and
policymakers.323 Data collected from these five cities (some of the most expensive
cities in the state) suggests that reforming CEQA does little to address time lags in
entitlement (and associated costs) within these cities, primarily because the time
lag variations across cities does not appear to be driven by CEQA or its

321.  We were not able to obtain Palo Alto appeals data at the time of publication.

322. In these conclusions, we emphasize that we will continue to collect data from
cities around the state. We limit our conclusions to these five cities and will present
comparative analysis across the Bay Area and Los Angeles in future work.

323.  Most recently in the 2018 Gubernatorial debate, the Republican candidate (with
experience developing housing in the Midwest) attributed the high costs of housing to the
law “for slowing project approvals and adding to costs of development” but focused his
attention on “overhauling” CEQA as a potential solution to California’s persistent housing
crisis, noting that the power that cities and counties currently have over land development
“is appropriate.” See Liam Dillon, Newsom, Cox split on how California governments
should respond to the housing affordability crisis, L.A. TiMEs, (Oct. 8, 2018),
http://www.latimes.com/politics/essential/la-pol-ca-essential-politics-may-2018-newsom-
cox-split-on-how-california-1539020247-htmistory.html.
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requirements. First, data indicates these cities often employ tools to facilitate
CEQA compliance, and that neither entitlement timelines nor production appears
to coincide with the type of land-use approval processes or environmental review
employed. For example, an exempt project in San Francisco takes twice as long as
in Oakland, and nearly as long as a full EIR in San Jose. Thus, local practices and
context (such as staffing levels, political dynamics and leadership, or planning
department practices that respond to political dynamics and directives), appear to
more strongly influence environmental review and entitlement timelines, rather
than CEQA requirements.324

Based on our initial findings, a better focus for the state to improve
housing production and reduce delay in approval processes would be changing the
local regulatory systems that cities develop for land-use approvals. This might
include altering the processes or discretion of local governments to structure and
administer local land-use review processes, changing the political and fiscal
incentives around housing approval by local governments, and providing stronger
and more enforceable legal obligations against cities to use their land use approval
processes to facilitate housing entitlements.32

Second, it is unclear whether CEQA reform would address the impact of
litigation on the housing entitlement process. Some of our interview participants
discussed the necessity of “bullet-proof EIRs”326 to forestall CEQA litigation from
neighborhood groups. Nonetheless, we have not observed many of these project-
level EIRs in the five cities, which suggests that variations in entitlement process
timelines between these five cities may not be easily attributable to neighborhood
groups abusing state regulation in response to proposed project characteristics.
While op-eds, research, and reform proposals often focus on EIRs and CEQA
litigation,327 the data from these five cities indicates that some of the largest
projects, those most likely to have significant environmental impacts, do not

324. See Christopher S. Elmendorf, Beyond the Double-Veto: Land Use Plans as
Preemptive Intergovernmental Contracts 9 (Draft Oct. 10, 2018) (“the actual intensity of
regulation is a function not just of the rules that exist on paper but of the interest groups that
have organized to enforce them, and the attitudes and priorities of the local officials who
implement them.”).

325. Inthis last category, we particularly have in mind continuing efforts to strengthen
the obligations of local governments under state law to provide Housing Elements in their
general plans that facilitate issuance of housing entitlements. Here the state legislature could
build on its efforts in the housing package it enacted in 2017. See, e.g., CAL. Gov’T CODE 8§
65400, 65883.2, 65884.09; see also Elmendorf, supra note 324, at 41-8.

326. This refers to our interpretation of statements from interview participants,
describing the need for an EIR document that has sufficient analysis of environmental
impacts and technical information to withstand judicial review should the project be
challenged in court in terms similar to the term “bullet-proof” used by Barbour & Michael
Teitz, supra note 63, at 15.

327. Hernandez, Friedman & DeHerrera, supra note 219, at 8; Jennifer Hernandez,
California Environmental Quality Act Lawsuits and California’s Housing Crisis, 24
HASTINGS ENVTL. L. J. 21, 23 (2018), https://perma.cc/J7GV-TB48; see also supra note 11.
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require EIRs (although EIR projects are on average larger than non-EIR projects),
and that CEQA litigation is infrequent.328

Finally, comparing our findings to the HCD Landis Report reinforces our
conclusion that targeting CEQA may not achieve intended policy goals—at least
not in these cities—and shows the importance of the increase in discretionary
review as a potential driver of timeframes. Landis found a lower overall instance
of EIRs in California—about 4% of multi-family developments or 9% of single-
family home developments. Our EIR rate is comparatively higher, with around
10% of all projects across all jurisdictions. Our average approval times are also
notably longer at 25 months across all cities (with a range of 10 to 34), versus the
11 months for a single-family and 6.7 months for multi-family developments in the
Landis study. However, the use of project-based tiering is dissimilar from the rate
of 26% in the Landis study; we found a rate of 55% in our project years. Notably,
the number of approvals per project is also distinguishable. The Landis study found
2.8 approvals per project on average while our research shows 3.6 on average. Our
data suggests that despite more frequent streamlined CEQA review, overall
approval time frames within certain cities are increasing as numbers of approvals
per project increase. This further illustrates the inability of state CEQA reform to
address the issue of time lags in entitlement processes. The local land use
regulatory process in general—and the imposition of discretionary review by local
governments in particular—is therefore a key issue for policymakers and
researchers to consider.

B. Variability and uncertainty in the entitlement process
across these jurisdictions may be a more critical factor
influencing entitlement timelines than stringency

Our findings generally conform to national surveys like Pendall and
WRLURI. These five cities are highly regulated coastal communities that have
permissive density, high (and similar) numbers of approvals, and affordable
housing incentives. Our findings are also somewhat consistent with the BLURI, in
that the BLURI found that the timeframe to complete “permit-review” was about
2 years for multi-family housing and 2.5 years for single-family housing.32° We
found a 25-month review period on average in our jurisdictions across all project
types, which is roughly consistent with BLURI’s findings, provided their

328. However, we again note the limitations of our current data which can only
assess to a limited extent how important the threat of litigation is to whether projects are
proposed and how projects are modified in the approval process. We hope to further
investigate those questions once we gather additional data on litigation and administrative
appeal data from across the state. In particular, one question is whether projects go through
EIRs not because of higher environmental risk, but because of higher political risk. Projects
that face significant community opposition require EIRs because of the nature of the
entitlement process that political opposition creates. Those projects in turn are therefore
more likely to be litigated. Again, with additional data from more projects, we hope to
explore this question.

329. Quigley, Raphael & Rosenthal, supra note 14, at 289.
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timeframes do not include the issuance of building permits,33° but again, we found
that the range is great (10 to 34 months). We also found, similar to the Pendall
study, that aesthetic controls can be an important factor in the number of units
entitled.

However, these are general consistencies that say little about how local
regulation, discretionary review, or local process operates. BLURI found that
larger cities have more required approvals, which is not entirely supported by our
data, as smaller cities like Palo Alto, Redwood City, and Oakland required more
approvals than San Francisco and San Jose, which are larger in size.33! Also,
although four of the five cities use aesthetic controls (considered subjective)332 as
the primary mechanism for discretionary review, while also providing for density
within the base zoning, and all cities required approximately the same number of
approvals, Oakland and Redwood City had comparatively shorter entitlement
timelines.333 This tells us that stringency, if defined by the type and number of
discretionary approvals, appears to operate in Redwood City and Oakland in very
different ways than in neighboring cities. This also cautions against generalizing
state-level policy reform proposals from how land use processes operate within a
single city, or even a single region.334

In addition, the wvariation in entitlement processes across these
jurisdictions may factor into constraining supply or increasing costs. This variation
appears to present informational barriers for newcomers to the market—even for
some working within the same region. Variation may impede a developer from
navigating the development process within each of these cities without substantial
local knowledge. This complexity and variation could also impact the capacity of
planning staff to help developers understand the entitlement process. Our interview
data confirms that well-capitalized developers with existing relationships and
experience in specific jurisdictions are the best situated to navigate these complex
local contexts, giving them a competitive advantage. Also, project-level data
indicates that larger projects do not necessarily take more time, but often take less
time, than smaller projects. If the complexity and requirements of environmental
review were the issue, this is not intuitive. This suggests that larger market-rate
projects—to the extent that they benefit from expertise and better capitalization—
can navigate the processes in these cities in less time than smaller-scale
developments. This raises concerns about monopolization, as the cost of acquiring
local knowledge forces new market participants out, which could also contribute

330. The BLURI is unclear about whether it is measuring the entire development
process from entitlement application to building permit issuance or just the process to obtain
a land use entitlement. Depending on how the survey was itself phrased, the vague
terminology might have also influenced participants’ responses. If the BLURI is including
building permit issuance, our timeframes would be much longer.

331. Id. at 282. Note that BLURI might have been measuring approvals to obtain a
building permit, which might also skew this response.

332. See Blaesser, supra note 36, at Xix.

333. Oakland and Redwood City also had median timelines on certain size projects
that were also closer to the 6 months average.

334. This last point emphasizes the importance of collecting additional data from Los
Angeles and other areas in California, which we are in the process of collecting.
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to increased housing costs. The difficulty in accessing this data for our research
purposes also supports this proposition.

A second related issue is the lack of predictability in the process within
specific cities. Interviews suggest that unpredictability, as opposed to stringency,
in process imposes costs that may keep developers from advancing a project. As
discussed in Part 111, Redwood City successfully mitigated this unpredictability
issue by its Downtown Precise Plan, which imposes more prescriptive
development requirements to help with certainty and reduced timeframes.
Although prescriptive design requirements have drawbacks,33> if a jurisdiction is
going to impose aesthetic review, explicit design standards can reduce the inherent
subjectivity of aesthetic review.33¢ As project-level data across all five cities
demonstrates, Redwood City moves comparatively quicker, although all five cities
have stringent local ordinances. This suggests that Redwood City’s approach,
which maintains local discretion and a high number of approvals (compared to
national averages), could potentially reduce approval timeframes and increase
production yields.337

Redwood City therefore provides a compelling case study of how to
incorporate improvements in discretionary processes in the planning of a new,
dense transit-oriented neighborhood, and how to maintain discretionary review and
stringency while also expediting entitlement processes. San Francisco, on the other
hand, illustrates how the benefits of specific planning tools that promote infill
development might be significantly outweighed by the costs of a protracted
approval process. This approval process appears related to either San Francisco’s
unique charter provision (that renders even building permits discretionary actions)
or a political culture that influences (and slows) planning practices.

335. Interview participants have noted that highly prescriptive design standards
generally give architects less ability to maneuver around building form. They can also have
cost impacts if the regulations prescribe more expensive materials, more open space, or a
more expensive construction type.

336. See e.g., Lemar, supra note 218, at 1563 (noting that “whether a building is
visually appealing is a subjective inquiry. Whether a building is consistent with the existing
architectural context is a supposedly objective one) (emphasis added); Brian Soucek,
Aesthetic Judgment in Law, 69 ALA. L. R. 382, 417 (2017) (noting that aesthetic judgment
in land use regulation extends beyond the question of “what types of buildings or uses of
land are the prettiest” to judgments about an area’s identity and social cohesion).

337. Litigation is another potential source of uncertainty for entitlement processes
that can increase costs. However, at least in our current data, litigation occurs at relatively
low rates, while all projects go through ambiguous and uncertain design review. Thus, at
least initially it appears to us that providing certainty in the design review process is more
important for improving the entitlement process than reducing litigation (again with the
caveat identified in note 311, supra, about the threat of litigation). This is the approach taken
by the state legislature when it enacted SB 35, which eliminates much discretionary review
for certain qualifying affordable housing developments in cities that have not met their
housing goals. See CAL. Gov’T CoDE § 65400 (West 2018).
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C. Uneven land use regulation across a city may operate as a
tool of exclusion

Lens and Monkkonen’s research indicates that stringency in land use
regulation correlates with income segregation, but that this correlation still exists
in jurisdictions with permissive density.33 This suggests that other land use
controls, beyond base zoning, contribute to income segregation. Our findings may
contribute to an understanding of what may be occurring—at least within these five
cities.

As discussed in Part 111,33 all these cities move affordable housing
development through entitlement much faster than market rate development. None
of the 100% affordable housing developments within our data set were the subject
of litigation. This suggests that entitlement processes (in terms of timelines) and
environmental review (in terms of opportunity for legal challenge) were likely not
the constraint on affordable housing supply during these three years. We
emphasize, however, that because these cities approved so few 100% affordable
housing developments within our dataset years, it is difficult to ascertain too much
about timelines. Moreover, it is possible that opposition to affordable housing
might shift if these cities approved substantially more 100% affordable housing
developments or approved them in different areas.

Planning and zoning analysis indicates that four of our five cities provide
for permissive density and employ tools to incentivize dense residential
development near transit, but that permissive density and incentives for growth are
not evenly distributed in these same cities.34° This can create a scarcity issue (in
terms of appropriately zoned land within cities) even though these same cities
presumably have permissive density. Interview data suggests that the increasing
cost of appropriately zoned land presents a major obstacle to affordable housing
supply. This combined with drastic reductions in financing available for affordable
housing impacts production, because combined, they create fewer opportunities for
affordable housing development within these cities. Study participants across all
categories repeatedly emphasized that legislative efforts must target both issues, as
they operate together to limit deed-restricted affordable development, particularly
after the loss of redevelopment funds.

Project data also confirmed that very few affordable units were entitled in
our study years across all cities. San Francisco had the highest rate of affordable
units entitled, at 11%, which came primarily through its inclusionary ordinance
(outside of the former Redevelopment Areas). The lack of financing and suitable
zoning for affordable housing developments, along with the importance of
affordable housing mandates on market-rate developments in producing affordable
units, lends some support to Lens and Monkkonen’s recommendation for
inclusionary zoning.34 Still, inclusionary housing is insufficient to solve the

338. See Lens and Monkkonen, supra note 129.

339. Seesupra Part 111.7.

340. See supra Part 111.8.

341. See Lens and Monkkonen, supra note 129, at 12.
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affordable housing crisis for all segments of the population. The formerly
homeless, for example, require service-enriched housing,342 as do other special
needs populations.343 Inclusionary housing aside, the fact that San Francisco had
essentially no development of 5 or more units outside of specific plan areas and
former Redevelopment Areas indicates inadequately zoned land may be a barrier
to future dense development, both for affordable and market-rate.

D. More data is needed about the risk of displacement
through new development

Supply-side solutions have been proposed repeatedly in both the
academic and policy literature, as well as proposed legal reforms, with some
research identifying potential displacement as an immediate and direct consequent
of development. This poses difficult questions for policymakers at both the local
and state level on how to promote dense infill development without displacing
existing residents, and whether or how local or state proposals are avoiding a
tradeoff of displacement for increased future supply.344 Most of the proposed
development in these five cities was on vacant, commercial or industrial land,
except San Jose which had one entitled project involving the demolition of a 216
unit rent-controlled building subject to rent stabilization. However, these findings
are limited. We only observed five cities in a region, and not all these cities had
rent stabilization ordinances. More data across high cost cities with minimal vacant
land, particularly those with rent stabilization ordinances, is needed to evaluate the
potential impact of any proposed policy that may implicate this issue.

E. State-level reform proposals that would reduce local
authority require better data

In these five cities, legal reform to promote equitable infill development
may come in the form of state legislative reductions in local discretion over specific
types of development; alternatively, legal reform may originate in the electorate or
city council of these cities by choosing to reduce the amount of discretionary
review for development. State-level action is difficult; there have been successful
efforts to reduce local discretion,345 but two major recent proposals for by-right or

342. Seee.g., Kevin Fagan, Solution to SF’s homeless problem starts with supportive
housing, S.F. CHRONICLE (June 29, 2016), https://perma.cc/9EFH-J4U2.

343. The California Tax Credit Allocation Committee defines these special needs
populations as “[i]ndividuals living with physical or sensory disabilities and transitioning from
hospitals, nursing homes, development centers, or other care facilities; individuals living with
developmental or mental health disabilities; individuals who are survivors of physical abuse;
individuals who are homeless . . . ; individuals with chronic illness, including HIV; homeless
youth . ...” See 4 C.C.R. § 10325(g)(3) https://perma.cc/J3R4-9SWP.

344. See e.g., Zuk and Chapple, supra note 208.

345. See S.B. 35,2017 2017-2018 Leg., Reg. Sess. (Cal. 2018).
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limited by-right development have failed.346 While our case studies suggest that
some political will to increase affordable housing supply exists in at minimum four
of these cities, it is unclear how broad that impulse extends across the state or how
strong it may be.

Assuming a new proposal limiting local discretion over infill
development with affordability is politically feasible, the variation in local
processes observed in these five cities in a single region is substantial enough that
without good data across multiple cities and regions, there is a high risk that state-
level reform of local process may not advance intended policy goals.

For example, recent legislation such as SB-35347 attempts to eliminate the
CUP requirement for certain projects consistent with zoning, but the complexity of
the entitlement processes may prevent this legislation from accomplishing what is
needed in these five cities. For instance, some cities impose a myriad of specific
plan approvals on zoning-compliant projects that happen to be located within a
specific plan area.348 Although these approvals are functionally similar to CUPs,
on paper they are different processes. HCD has drafted proposed regulations that
appear to cover specific plan permits within the ministerial process.34 San Jose
provides another example. Most projects in San Jose go through the PUD process,
which requires rezoning and thus renders a project ineligible for SB-35. Yet the
same PUD process in San Francisco and Oakland can occur without rezoning. Even
though the PUD process accomplishes the same goals in these jurisdictions, the
application is significantly different. Without knowledge of these nuances,
lawmakers cannot draft legislation that accurately addresses the problem and
provides clear guidance to local stakeholders. Moreover, without an understanding
of the distribution of non-zoning compliant projects entitled each year, lawmakers
may find their legislative tools unable to solve the right problems. Even legislation
that is effective when enacted may quickly become ineffective due to local
government efforts to restore control over new development. For instance, SB-35
may be unable to avoid cities downzoning or enacting more inflexible design
criteria to force all approvals through rezoning or variance processes that are not
subject to state streamlining. SB 166—California’s “no net loss” law—prohibits
jurisdictions from reducing residential density to a lower residential density than
what was utilized to determine compliance with housing element law.350 While this
helps mitigate unintended impacts of SB-35, it is unclear if the provision applies

346. See CAL. DEP’T OF FIN., STREAMLINING AFFORDABLE HOUSING APPROVALS:
TRAILER BILL TECHNICAL MODIFICATIONS (6-10-16) (2016), https://perma.cc/GDS6-XVCR,
at 5-6; S.B. 827 Reg. Leg. Sess. (2017-2018) (Cal. 2018).

347. See S.B. 35, 2017 Leg., Reg. Sess. (Cal. 2018).

348. Examples of this include the Large Project Authorization in certain use districts
of San Francisco’s Eastern Neighborhood plan area or the Planned Community Permit in
Redwood City’s Downtown Precise Plan. See S.F. Muni. Cobe § 329; RebwooD CiTy
Muni. CoDE § 47.1-47. 5.

349. See Memorandum from Cal. Dep’t. Housing & Community Dev., Draft SB-35
Regulations § 301(a), Sept. 28, 2018, https://perma.cc/I5U7-KDKN (defining the
ministerial process as “non-discretionary and cannot require a conditional use permit or
other discretionary local government review or approval™).

350. See CAL. Gov’T CODE § 65863 (2018).
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to charter cities.351 Moreover, SB-35 may be ineffective in jurisdictions where base
zoning has not been updated to reflect General Plan updates.352 Finally,
jurisdictions are increasingly regulating density based on height and building form.
In many places, height—not a limit on dwelling units per acre or FAR—is the
major barrier to building more units. Future state legislation should consider these
evolving zoning standards.353

F. The state should not only mandate, but directly support
good data reporting

Perhaps the single most important finding explored in this article is also
the most obvious—poor data access to project approvals in many jurisdictions.
Results are only accurate to the extent that data provided to the public through
public portals and commission minutes are accurate. While better-resourced
jurisdictions have advanced parcel information tools and sophisticated websites,
many rely on outdated online permit systems that are not updated with current data.
Oakland is an extreme example of what can result from inadequate resources—
their online permit system often contains incomplete information and has no link
to approval documents. While we supplemented these shortfalls with minutes from
Planning Commission and City Council meetings, some projects go through an
administrative, department-level review for which complete data was not available.
While we erred on the side of caution and included six projects in our database that
do not have complete data, we caution that it is possible that these six projects skew
the total number of approved projects higher than what it actually is. Additionally,
Oakland’s pre-application process that some projects utilize prior to submitting a
formal application was also inconsistently logged in their online system, which
could influence approval timelines. We cannot infer that Oakland’s poor data
access is either deliberate or a reflection of local policy; the city’s continued work
to supplement state requirements around open government suggests the
opposite.354 It is more likely that Oakland, which faces a uniquely persistent budget

351. Section 65803 exempts charter cities from compliance with §§ 65800 — 65912
of the Planning and Land Use Code unless explicitly stated otherwise. The text of SB 166
does not explicitly apply its requirements to charter cities. All of the jurisdictions studied
are charter cities. See CAL. Gov’T CobE § 65803 (2018). For a legal interpretation that the
new requirements do apply to charter cities, see Public Interest Law Project, SB 166 (2017)
Memorandum at 6, https://perma.cc/TK7V-AMYD. Without an amendment to the
Government Code, determining applicability will likely require litigation.

352. See discussion of San Jose, supra Part | n.33.

353.  We note that SB 827, which failed, attempted to do this. See S.B. 827, 2017-
2018 Leg., Reg. Sess. (Cal. 2018) (the proposed legislation exempted eligible applicants
from certain height requirements).

354. In 1997 Oakland passed its own Sunshine Ordinance to supplement Brown Act
requirements around open government, developed in partnership with the League of Women
Voters and the California First Amendment Coalition. This ordinance covers meeting
minutes and agendas relevant to discretionary approvals of residential development. See
OAKLAND MuNI. CoDE 88 2.20.010 et seq. (Oakland Sunshine Ordinance).
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crisis,35 is severely under-resourced given city initiatives to accelerate
development and the growing demand for housing.

In contrast, cities like San Francisco have excellent data access that allows
us to determine precisely what was approved each year according to our
parameters. However, even good publicly accessible data does not fully reflect the
complexity of the planning process. San Francisco employs a streamlined
application process3s6 that integrates processes that constitute distinct approval
pathways in other jurisdictions, like design review. The fact that there are no formal
design review approvals in San Francisco does not mean these processes are not
happening. San Francisco’s various specific plan permits also combine what is
essentially a CUP and variance process into one, reducing the number of CUPs and
variances in that jurisdiction. More projects are receiving variances than these
numbers suggest. Jurisdictions like San Jose, on the other hand, employ very
distinct approval processes, which also influences timeline. The majority of
developments in San Jose go through the PUD process, which involves a rezoning
and a permit approval that happen sequentially, rather than in tandem. Our
interviews suggest that developers often complete the rezoning and then sell the
land to different developers who later secure the permit. The time lag between these
two milestones may slightly exaggerate approval timelines in San Jose for PUD
projects.

Although top-down state reform of environmental regulations (or local
regulation over land use) may encounter substantial difficulties, improving data
access is an important first step to accurately understand the problem. Extracting
project-level data is very time and resource intensive. There are few jurisdictions
statewide that have development approval data in one centralized repository.
Supporting jurisdictions to provide access to project-specific data on land use
approvals, CEQA compliance, and overall time frames will help inform top down
policy making in critical ways. Improving the quality of data and access to data
can also help researchers and policymakers identify how long processes take and
identify inefficiencies and redundancies that exist in local processes. This could
also immediately help affordable housing developers determine what funding is
required for the entitlement process. Finally, publicly available data about approval
timeframes and processes may increase public and political pressure on local
governments to make processes more effective and efficient.

SB 35 has somewhat advanced this issue some, in that it requires annual
data reporting (which includes reporting total number applications received,
projects entitled, building permits issued, and total number of certificates of
occupancy issued).357 The state could build on this requirement to support this

355. See Daniel Borenstein, Despite booming economy, Oakland finances
deteriorate, THE MERCURY NEWS (March 3, 2017), https://perma.cc/8MT4-7X3P.

356. In early 2018, San Francisco overhauled its entitlement application process.
While this new process would likely impact data collection for projects applying for
entitlements post-2018, this new process does not affect our data years. CITY AND COUNTY
OF SAN FRANCISCO, CHANGES TO PRELIMINARY PROJECT ASSESSMENT, Apr. 2, 2018,
https://pe rma.cc/AEE5-LDAT.

357. See CAL.Gov’T CoDE § 65400 (2018); see also Elmendorf, supra note 324, at 47.
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work through two additional mechanisms. The first would be funding to support
existing data reporting requirements (including those proposed here). As discussed
previously, not all jurisdictions are equally resourced, and this appears to have a
significant impact on the quality of a city’s data. We anticipate that without
additional support, at least some city reports will be unreliable. The second would
be an enhanced housing element reporting obligation that requires jurisdictions to
log information on approval processes and timeframes in a centralized repository
with consistent terminology across jurisdictions. To the extent that processes are
so dissimilar that they cannot be analogized, this centralized repository could
contain explanations. This will aid not only in understanding entitlement processes,
but will also help legal organizations to enforce housing element obligations.
Housing issues present regional concerns, and current data accessibility and quality
presents obstacles to comparative and regional analysis on both trends (rate of
entitlement), and processes (which processes may work better).

Smaller steps would also be beneficial. For example, linking existing GIS
or zoning data with assessor parcel information and building permit systems is a
great first step to understanding how entitlements and building permit processes
interact. Linking these systems to provide this data can make housing element
reporting obligations more robust. Ideally, improved data access can illuminate
more of the internal planning process, by providing detail that is not immediately
apparent from approval documents (like the amount of time environmental review
adds to the approval process). Interview data suggests that improved entitlement
reporting and data can particularly benefit affordable housing developers.
Financing affordable housing requires artful layering of state, local, and federal
finance—each with their own set of eligibility requirements.3* Funding
applications also happen in cycles. For example, in California, the 9% Low Income
Housing Tax Credit has two funding rounds per year.3%® For most of these
programs, the site must already be entitled in order to be eligible for funding.3&
Thus, timing entitlements with the funding cycles is very important to affordable
housing developers. In an era of limited funding, timing the cycle correctly maybe
the difference between a project being funded or not. Improved data can assist
developers to improve their predevelopment strategy, especially in areas where
they have less experience developing. As discussed above, we observed that these
jurisdictions appear to process affordable housing faster than market rate housing.

358. See e.g., Affordable Housing and Sustainable Communities Program, CAL.
DEeP’T OF HousING AND COMMUNITY DEev. (last visited Oct. 26, 2018), https://perma.cc/
TBV2-E759; Low Income Tax Credit Programs, CAL. TAX CREDIT ALLOCATION COMM.
(last visited Oct. 26, 2018), https://perma.cc/C6NE-7N2Q; See also Affordable Housing
Trust Fund, CITY OF LOS ANGELES AND CMTY. INV. DEP’T. (last visited Oct. 26, 2018), https:
/Iperma.cc/99KB-SK5S.

359. See e.g., Application Information, CAL. TAX CREDIT ALLOCATION ComM. (last
visited Oct. 26, 2018), https://perma.cc/D8CS-8S7H (detailing deadlines for two funding
rounds).

360. Seee.g., 4 C.C.R. §10325(f)(4) (2018) (“Applicants shall provide evidence, at
the time the application is filed, that the project as proposed is zoned for the intended use
and has obtained all applicable local land use approvals which allow the discretion of local
elected officials to be applied . . .”).
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From this, we can infer that some jurisdictions treat affordable housing differently,
and nuances in process should be made publicly available. This is especially true
in jurisdictions where affordable housing entitlement is slower than comparable
market-rate development.

Conclusion: Complex issues require a multi-pronged research
approach

Our work continues and we are exploring how entitlement operates within
other cities throughout the state. At each turn we are reminded there is no single
solution to this perplexing problem. Even within land use regulation, entitlement
is not the only issue for housing production in California. Increasingly onerous
building safety regulations—ranging from seismic standards to renewable energy
mandates—may also impose substantial costs on development. The building
permit process itself is highly variable by jurisdiction, and interviews suggest it is
another source of time delay. Interview participants also referenced construction
and labor costs as a major barrier to feasibility. Labor costs, however, do not stem
solely from Project Labor Agreements®®! or prevailing wage requirements;36?
developers have also noted a drop in skilled tradespeople post-Great Recession,
which has created labor scarcity and implicates workforce development issues.
Further study on these factors is necessary. More information is also required on
the demand side of the equation—specifically how income and preferences
influence where people live and whether they use transit. In sum, we need a better
understanding of both sides of the equation (supply and demand), with a clear focus
on equity in order to reduce GHG emissions through equitable infill development.

361. Project Labor Agreements are collective bargaining agreements between
building trade unions and contractors that govern terms and conditions of employment for
all workers on a construction project. See Project Labor Agreements, AFL-CIO, (last
visited Oct. 26, 2018), https://perma.cc/C8VX-UC8G.

362. See, e.g., CAL. Gov. CoDE § 65913.4(a)(1)-(10) (2004) (defining prevailing
wage to be the “general prevailing rate of per diem wages for the type of work and
geographic area, as determined by the Director of Industrial Relations pursuant to Sections
1773 and 1773.9 of the Labor Code”).
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“The Lord’s Work™: An Overview of CEQA’s Judicial
Remedies and Recommendations for Reform

Michelle Ouellette* & Ali Tehrani**

I. Introduction

The California Environmental Quality Act (“CEQA™)! has its critics. Even
Governor Jerry Brown once famously called CEQA reform “the Lord’s work.”?
This is perhaps because, as noted by former Governors George Deukmejian, Pete
Wilson, and Gray Davis: “CEQA lawsuits are frequently filed only to extract
concessions not related to the environment, or for the purpose of opposing a project
for reasons having nothing to do with environmental protection.”

Despite these criticisms, CEQA plays a vital role in protecting California’s
environment and informing decision makers and the public of a proposed project’s
environmental impacts. Public agencies and developers are all too familiar with
CEQA mercenaries—lawyers or organizations that nitpick CEQA documents,
looking to extract money or concessions in exchange for an agreement not to use
CEQA as a cudgel against the project. Yet, as the effects of climate change ravage
California,* CEQA’s role has never been so important. The challenge lies in
balancing CEQA’s noble purposes against the need for social, economic, and

*  Michelle Ouellette is a partner at Best Best & Krieger LLP. She was the recipient
of the Daily Journal’s Environmental California Lawyer Attorney of the Year Award in
2017, and a Daily Journal headline about Michelle once read, “Enough CEQA Wins to Fill
a Bucket.” In her thirty year career, she has successfully litigated hundreds of CEQA cases
and helped her clients proceed with hundreds of projects across California.

**  Ali Tehrani is an associate attorney at Best Best & Krieger LLP. Ali litigates
CEQA issues on behalf of public agency and developer clients, reviews and drafts CEQA-
related documents, and helps his clients navigate through the CEQA process.

1. Cal. Pub. Res. Code, § 21000, et al (2018).

2. Adrian Glick Kudler, There’s a Last Minute Rush to Completely Overhaul
California’s Big Environmental Law, CURBED LOS ANGELES (Aug. 23, 2012),
https://perma.cc/6DCT-ZBC9.

3. George Deukmejian, Pete Wilson & Gray Davis, Keep California green and
golden with CEQA reforms, SAN DIEGO UNION TRIBUNE (July 12, 2012),
https://perma.cc/H9AN-Q8KYV.

4. Unprecedented wildfires, record heat, and crushing drought pose increasingly
difficult challenges for the Golden State. Robinson Meyer, Why the Wildfires of 2018 Have
Been So Ferocious, THE ATLANTIC (Aug. 10, 2018), https://perma.cc/XL4N-478R.

85



Hastings Environmental Law Journal, Vol. 25, No. 1, Winter 2019

technological development. CEQA itself recognizes the need to balance these
interests.> This article discusses how CEQA balances these interests in the context
of judicial remedies.

What happens when a court finds that a public agency has fallen short of
fully complying with CEQA? Must the result be a crushing defeat for the public
agency, the project proponent, and the public that stood to benefit from the project?
Must the agency set aside its CEQA determination and its project approvals? Can
the project move forward while the agency seeks to comply with the writ of
mandate? As always with CEQA, it depends. These questions hinge, in part, on
how courts exercise their substantial discretion to apply CEQA’s statutory judicial
remedies.

First, because judicial remedies should be narrowly tailored to fulfill
CEQA'’s objectives, this article examines CEQA’s purposes and how CEQA
works. This article then briefly discusses what a CEQA violation entails, since
there is no exercise of a judicial remedy without a CEQA violation. A discussion
of judicial remedies and the extent to which a court has discretion to require CEQA
compliance without setting aside project approvals follows. Finally, this article will
address “the Lord’s work”—common sense reforms that might reduce CEQA’s
regulatory burden without sacrificing the statute’s objectives.

I1. How projects comply with CEQA and what courts must do
upon finding noncompliance®

CEQA is an environmental statute that generally applies to projects that (1)
require discretionary approval from a California public agency, and (2) have the
potential to result in direct or reasonably foreseeable indirect impacts on the
physical environment.” The primary way CEQA seeks to protect the environment
is by requiring preparation of an environmental impact report (“EIR”) for a
proposed project that “may have a significant effect on the environment.”8

5. Cal. Code Regs. tit. 14, 8 15003(j) (1970).

6. This is a very annotated discussion of CEQA’s complex statutory scheme. The
purpose of this section is merely to provide context. This discussion is not intended to
provide a complete overview of CEQA, and it does not address various nuances and
exceptions to CEQA’s rules.

7. Cal. Code Regs. tit. 14, § 15378 (1970).

8. Cal. Pub. Res. Code, § 21151(a) (1977); see also Tomlinson v. City of Alameda,
54 Cal. 4th 281, 286 (2012). A public agency need not necessarily prepare an EIR to comply
with CEQA; indeed, there are many means of CEQA compliance. Depending on the
circumstances, a public agency may comply with CEQA by determining that (1) a proposed
activity does not qualify as a “project” subject to CEQA; (2) the proposed activity qualifies
as a “project,” but that the project is exempt from CEQA; (3) a negative declaration—rather
than an EIR—is appropriate for a non-exempt project based on an initial study’s finding that
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The EIR has been described as the “heart of CEQA.” In short, an EIR is a
“detailed statement . .. describing and analyzing the significant environmental
effects of a project and discussing ways to mitigate or avoid the effects.”10 Its
purpose is “to inform the public and its responsible officials of the environmental
consequences of their decisions before they are made.”'* An EIR is generally very
extensive, expensive, and time consuming to prepare. For example, an EIR can be
thousands of pages long, analyze dozens of potential environmental impacts,'2 and
include myriad technical appendices prepared by various consultants.

A party seeking to challenge a public agency’s compliance with CEQA (e.g.,
by challenging the adequacy of an EIR) does so by filing a petition for a writ of
mandate with a court.23 If a court finds that an agency’s determination, finding, or
decision does not comply with CEQA, the court must enter an order, in the form
of a peremptory writ of mandate, containing one or more of three specified
mandates, which are further addressed in the discussion of Public Resources Code
section 21168.9(a), below.4

Once the court issues a writ of mandate, “[t]he trial court shall retain
jurisdiction over the public agency’s proceedings by way of a return to the

there is not substantial evidence, in light of the whole of the record before the agency, that
the project may have a significant effect on the environment; (4) a “mitigated” negative
declaration is appropriate where the initial study determines that a proposed project may have
potentially significant effects, but the project applicant agrees to revise the project to eliminate
or avoid those effects; or (5) an EIR must be prepared where the initial study determines that
the proposed project may have a significant effect on the environment (Cal. Pub. Res. Code,
§ 21151(a) (1977); Tomlinson, 54 Cal. 4th 281). Additionally, in certain circumstances,
CEQA compliance may require the preparation of other documents, such as a supplemental
EIR, a subsequent EIR, or an addendum to an EIR (Pub. Res. Code, § 21166 (1972); Cal.
Code Regs. tit. 14, 88 15162, 15164 (1970).) Because this article concerns judicial remedies
under CEQA—rather than a complete overview of CEQA itself—this article primarily
focuses on EIRs for the sake of simplicity. However, the law, procedures, and questions raised
in this article apply anytime a court determines that a public agency has prejudicially violated
CEQA (e.g., when a court determines that a public agency improperly found a project exempt
from CEQA or improperly prepared a negative declaration).

9. Laurel Heights Improvement Ass’n v. Regents of University of California, 6 Cal.
4th 1112, 1123 (1993).

10. Cal. Code Regs. tit. 14, 8 15362 (1970).

11. Id.

12. See Cal. Code Regs. tit. 14, Appendix G (1970) (listing various environmental
impacts generally studied in an EIR).

13. 1KOSTKA & ZISCHKE, PRACTICE UNDER THE CALIFORNIA ENVIRONMENTAL
QUALITY AcT § 23.61 (Cont. Ed. Bar 2d ed. 2015).

14. Pres. Wild Santee v. City of Santee, 210 Cal. App. 4th 260, 286 (2012); see also
Cal. Pub. Res. Code, § 21168.9 (2017).
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peremptory writ until the court has determined that the public agency has complied
with [CEQA]."15

I11. CEQA seeks to protect the environment and inform
governmental decision makers, not hinder development

To properly understand CEQA’s judicial remedies, one must first understand
the purposes CEQA seeks to serve. When Governor Ronald Reagan signed CEQA
into law in 1970, he did not intend to obstruct development in California.l”
Indeed, the State CEQA Guidelines!8 expressly provide that CEQA “must not be
subverted into an instrument for the oppression and delay of social, economic or
recreational development or advancement.”29 Rather,

[t]he basic purposes of CEQA are to:
(1)Inform governmental decision makers and the public about the
potential, significant environmental effects of proposed activities.
(2)Identify ways that environmental damage can be avoided or
significantly reduced.
(3)Prevent significant, avoidable damage to the environment by
requiring changes in projects through the use of alternatives or
mitigation measures when the governmental agency finds the
changes to be feasible.
(4)Disclose to the public the reasons why a governmental agency
approved the project in the manner the agency chose if significant
environmental effects are involved.20

15. Cal. Pub. Res. Code, § 21168.9(b) (2017).

16. CALIFORNIA NATURAL RESOURCES AGENCY, FREQUENTLY ASKED QUESTIONS
ABouT CEQA (2014), https://perma.cc/RR9R-3UJJ.

17. See Cal. Pub. Res. Code, §§ 21000, 21001 (2018).

18. The Guidelines for California Environmental Quality Act, also known as the
State CEQA Guidelines, are codified in Title 14 of the California Code of Regulations,
commencing at section 15000. The State CEQA Guidelines have been developed by the
Office of Planning and Research, and they are binding on all public agencies in California.
(Cal. Code Regs., tit. 14, § 15000 (1970).)

19. Cal. Code Regs. tit. 14, § 15003(j) (1970); see also Maintain Our Desert Env’t v.
Town of Apple Valley, 120 Cal. App. 4th 396, 447 (2004); Pres. Poway v. City of Poway,
245 Cal. App. 4th 560, 581-582 (2016).

20. Cal. Code Regs. tit. 14, § 15002(a) (1970).
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In sum, “CEQA’s purpose is to compel government to make decisions with
environmental consequences in mind,” not to stop development.2!

IV. A CEQA violation must be “prejudicial” to warrant a
judicial remedy

Not every CEQA violation will lead a court to set aside a public agency’s
CEQA document or project approval.22 Rather, in reviewing an agency’s decision
for compliance with CEQA, “[t]he court reviews the administrative record to
determine whether the agency prejudicially abused its discretion.”2? “Abuse of
discretion is established if the agency has not proceeded in a manner required by
law, or if the determination or decision is not supported by substantial evidence.”24

Thus, the California Supreme Court has noted, that in the CEQA context,
“[i]nsubstantial or merely technical omissions are not grounds for relief.”25
However, a violation that undermines CEQA’s purpose may be considered
prejudicial. Thus, where the adequacy of an EIR is challenged, “[a] prejudicial
abuse of discretion occurs if the failure to include relevant information precludes
informed decision-making and informed public participation, thereby thwarting
the statutory goals of the EIR process.”2¢ The requirement that CEQA violations
“be prejudicial” underscores the importance of keeping CEQA’s purposes in mind
when analyzing a CEQA claim and fashioning a judicial remedy for a CEQA
violation.

21. Golden Gate Land Holdings LLC v. East Bay Reg’l Park Dist., 215 Cal. App. 4th
353, 365 (2013); see also Kings Cty. Farm Bureau v. City of Hanford, 221 Cal. App. 3d
692, 711 (1990) (“Although the purpose of CEQA is to compel government at all levels to
make decisions with environmental consequences in mind, ‘CEQA does not, indeed cannot,
guarantee that these decisions will always be those which favor environmental
considerations.’”).

22. See, e.g., Rominger v. Cty. of Colusa, 229 Cal. App. 4th 690, 709 (2014) (finding
county abused its discretion by failing to comply with CEQA’s information disclosure
requirements, but the abuse of discretion was not prejudicial).

23. Gilroy Citizens for Responsible Planning v. City of Gilray, 140 Cal. App. 4th
911, 918 (2006) (emphasis added); see also Cal. Pub. Res. Code, 88 21168, 21168.5 (1972).

24. Ibid.

25.  Neighbors for Smart Rail v. Exposition Metro Line Constr. Auth., 57 Cal. 4th
439, 463 (2013).

26. 1d. (emphasis added); see also Kings Cty. Farm Bureau v. City of Hanford, 221
Cal. App. 3d 692, 711 (1990); Laurel Heights Improvement Assn. v. Regents of Univ. of
Cal., 47 Cal. 3d 376, 404 (1988) (in finding abuse of discretion, California Supreme Court
explained: “the EIR’s statutory goal of public information regarding a proposed project has
not been met”) (emphasis added).
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V. Courts have broad discretion to tailor a remedy addressing
a prejudicial CEQA violation

CEQA is not designed to be draconian. When a lead agency fails to comply
with CEQA, the law does not require that project approvals or the relevant CEQA
documents be set aside. Rather, as discussed below, CEQA generally provides
courts with broad discretion to fashion a remedy that furthers CEQA’s purpose.

A. Public Resources Code Section 21168.9 provides courts with broad
discretion to fashion a narrowly tailored remedy that furthers CEQA’s
purpose without unduly burdening development

The judicial remedies for a CEQA violation are governed by section 21168.9
of the Public Resources Code.2” This provision was initially enacted in 1984—
fourteen years after CEQA became law—to provide courts “with some flexibility
in tailoring the remedy to the specific CEQA violation.”28 To provide courts with
even more flexibility, section 21168.9 was amended in 1993 to “expand the
authority of courts to fashion a remedy that permits a part of the project to continue
while the agency seeks to correct its CEQA violations.”2®

This flexibility allows courts to exercise substantial discretion in fashioning
aremedy for a CEQA violation. For example, to remedy a CEQA violation, a court
may:

e issue a writ of mandate directing the public agency to void its approval of
the project;30

o allow project approvals and EIR certification to remain in place, but direct
the public agency to take certain measures to comply with CEQA;3!

e allow project construction to proceed, except for those aspects of
construction affected by the CEQA violation;32 or

27. Cal. Pub. Res. Code, § 21168.9 (1972).

28. POET, LLC v. California Air Resources Bd., 218 Cal. App. 4th 681, 756 (2013)
(emphasis added) [hereinafter POET I].

29. Id. (emphasis added).

30. See, e.g., Save Tarav. City of West Hollywood, 45 Cal. 4th 116, 127-128 (2008);
John R. Lawson Rock & Oil, Inc. v. State Air Res. Bd., 20 Cal. App. 5th 77, 102 (2018)
(“Directing an agency to void its approval of the project is a typical remedy ... for a CEQA
violation”).

31. See, e.g., POET I, 218 Cal. App. 4th at 756.

32. See, e.g., Pres. Wild Santee v. City of Santee, 210 Cal. App. 4th 260 (2012);
Anderson First Coal. v. City of Anderson, 130 Cal. App. 4th 1173 (2005).
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rescind project approval and require the project, if constructed while
CEQA litigation was pending, to be “modified, torn down, or eliminated
to restore the property to its original condition.”s3

To understand how this range of outcomes is possible, one must look to
Public Resources Code section 21168.9, which provides courts with discretion to
narrowly tailor writs of mandate to fulfill CEQA’s purposes without unduly

obstructing the project. In particular, section 21168.9 provides, in its entirety:

(@) Ifacourt finds, as a result of a trial, hearing, or remand from
an appellate court, that any determination, finding, or
decision of a public agency has been made without
compliance with [CEQA], the court shall enter an order that
includes one or more of the following:

(b)

1)

)

®3)

A mandate that the determination, finding, or decision
be voided by the public agency, in whole or in part.

If the court finds that a specific project activity or
activities will prejudice the consideration or
implementation of particular mitigation measures or
alternatives to the project, a mandate that the public
agency and any real parties in interest suspend any or
all specific project activity or activities, pursuant to the
determination, finding, or decision, that could result in
an adverse change or alteration to the physical
environment, until the public agency has taken any
actions that may be necessary to bring the
determination, finding, or decision into compliance
with [CEQA].

A mandate that the public agency take specific action
as may be necessary to bring the determination,
finding, or decision into compliance with [CEQA].

Any order pursuant to subdivision (a) shall include only
those mandates which are necessary to achieve compliance
with [CEQA] and only those specific project activities in
noncompliance with [CEQA]. The order shall be made by

33.
(2000).

Woodward Park Homeowners Ass’n v. Garreks, Inc., 77 Cal. App. 4th 880, 889
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(©)

Section 21168.9 thus provides courts with broad discretion to fashion judicial
remedies under CEQA. Accordingly, if a trial court determines that a CEQA
document is inadequate in some but not all respects, the court need not necessarily
direct the public agency to set aside its approvals of the CEQA document and the
project in their entirety. Indeed, section 21168.9 repeatedly emphasizes that to the
extent possible, judicial remedies should be narrowly tailored to further the

the issuance of a peremptory writ of mandate specifying
what action by the public agency is necessary to comply
with [CEQA]. However, the order shall be limited to that
portion of a determination, finding, or decision or the
specific project activity or activities found to be in
noncompliance only if a court finds that (1) the portion or
specific project activity or activities are severable, (2)
severance will not prejudice complete and full compliance
with [CEQA], and (3) the court has not found the remainder
of the project to be in noncompliance with [CEQA]. The
trial court shall retain jurisdiction over the public agency’s
proceedings by way of a return to the peremptory writ until
the court has determined that the public agency has
complied with [CEQA].

Nothing in this section authorizes a court to direct any public
agency to exercise its discretion in any particular way.
Except as expressly provided in this section, nothing in this
section is intended to limit the equitable powers of the
court.34

purposes of CEQA. Notably:

e  Subsections (1), (2), and (3) of section 21168.9(a) are in the disjunctive.3s
For example, a court may require a public agency to further review a
potential environmental impact under section 21168.9(a)(3), without
voiding any part of a project approval under section 21168.9(a)(1) and
without suspending any project activity under section 21168.9(a)(2).3¢

34. Cal. Pub. Res. Code, § 21168.9 (1972).

35. Cal. Pub. Res. Code, § 21168.9(a) (1972) (“the court shall enter an order that

includes one or more of the following . . .”) (emphasis added).

36. See, e.g.,, POET, LLC v. State Air Res. Bd., 12 Cal. App. 5th 52 (2017)

[hereinafter POET II].
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e Section 21168.9(a)(1) authorizes a court to direct a public agency to void
its project approvals “in whole or in part.”s?

e Section 21168.9(a)(2) authorizes a court to direct a public agency to
suspend “any or all” specific project activities only if the court finds that
such activity undermines CEQA’s basic purposes.38

e  Section 21168.9(b) emphasizes that judicial remedies under CEQA must
be narrowly tailored, to the extent possible.3?

e Section 21168.9(c) underscores that courts may fashion remedies
pursuant to their “equitable powers.”40

Section 21168.9 thus does not require courts to set aside EIR certification or
project approvals every time the court finds a CEQA violation. Rather, courts
could—and should—craft narrow judicial remedies that further CEQA’s purpose
without unduly obstructing project development.

B. Courts have repeatedly used their discretion under Public Resources
Code Section 21168.9 to leave portions of project approvals and EIR
certifications in place despite finding CEQA noncompliance

Many courts have used their discretion under Public Resources Code section
21168.9 to fashion narrowly tailored remedies that permit at least portions of a
project to proceed, despite finding that a public agency has failed to fully comply
with CEQA.41 These decisions are a valuable example of how courts may balance
the need to fulfill CEQA’s important purposes with California’s social, economic,
and environmental interests.

1. The following examples support allowing a project to proceed
despite some CEQA noncompliance

a) Court balanced CEQA compliance and continued
development

Anderson First Coalition v City of Anderson is an excellent example of a
court narrowly tailoring its judicial remedy to ensure compliance with CEQA

37. Cal. Pub. Res. Code, § 21168.9(a)(1) (1972).

38. Cal. Pub. Res. Code, § 21168.9(a)(2) (1972).

39. Cal. Pub. Res. Code, § 21168.9(b) (1972) (court’s order “shall include only those
mandates which are necessary to achieve compliance with [CEQA] and only those specific
project activities in noncompliance with [CEQA]”) (emphasis added).

40. Cal. Pub. Res. Code, § 21168.9(c) (1972).

41. See, e.g., Anderson, 130 Cal. App. 4th at 1173.
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without needlessly obstructing development.42 This case stemmed from the City of
Anderson’s approval of a shopping center comprised of an 184,000 square-foot
Wal-Mart Supercenter, three other commercial retail pads, and a gas station.*® The
petitioner challenged the project’s approval on the basis that, among other things,
the environmental impacts of the proposed gas station were not fully analyzed in
the EIR.4 The trial court, pursuant to Public Resources Code section 21168.9,
severed the gas station from the rest of the project and ordered the real parties in
interest to suspend all activity on the gas station until its environmental impacts
were properly analyzed.*> However, the court allowed construction and operation
of the rest of the project to proceed.4

The appellate court affirmed based on Public Resources Code section
21168.9, subdivisions (a)(1) and (b).47 Specifically, the appellate court held that
the gas station was properly severable from the remainder of the project where (1)
the infirmities in the EIR were limited solely to impacts associated with the
proposed gas station; (2) the construction and operation of the gas station were
specific project activities severable from the remainder of the project; (3) severance
of the gas station from the remainder of the project would not prejudice complete
and full compliance with CEQA,; and (4) the remainder of the project was in full
compliance with CEQA.48

The appellate court also rejected the petitioner’s argument that the severance
remedy under Public Resources Code section 21168.9(b) “was originally designed
to address only relatively minor matters of noncompliance with CEQA.”# In
rejecting the argument, Anderson noted that section 21168.9 was amended in 1993
to expand the trial court’s authority to fashion a remedy, and that “the issuance of
a writ need not always halt all work on a project.”s0

42. Anderson, 130 Cal. App. 4th at 1173.
43. Id.at 1177.

44. 1d. at 1177-78.

45. Id. at 1177-79.

46. Id.

47. 1d. at 1179-80.

48. Anderson, 130 Cal. App. 4th at 1180-81.
49. Id.at 1181.

50. Id.
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b) POET, LLC v. California Air Resources Board and POET,
LLC v. State Air Resources Board illustrate courts’ ability to
balance CEQA compliance and project completion

Both POET, LLC v. California Air Resources Bd., 218 Cal. App. 4th 681
(2013) (“POET 1) and POET, LLC v. State Air Res. Bd., 12 Cal. App. 5th 52
(2017) (“POET II")%2 illustrate the wide discretion that courts have to narrowly
fashion judicial remedies that fulfill CEQA’s purposes without unduly obstructing
a project. These cases stem from the California Air Resources Board’s (“CARB”)
approval of low carbon fuel standard (“LCFS”) regulations pursuant to the
California Global Warming Solutions Act of 2006.53

In POET I, the appellate court held that CARB violated CEQA in its approval
of the regulations, ordered CARB to void its approval of LCFS regulations, and
directed CARB to correct its CEQA violations.5* Despite voiding CARB’s
approval of LCFS regulations, the court held that “the LCFS regulations should
remain in operation so long as [CARB] is diligent in taking the action necessary to
bring its approval of the project into compliance with CEQA.”55 Based on its
interpretation of subdivisions (a)(1), (a)(2), (b), and (c) of Public Resources Code
section 21168.9, POET 1 held that “a court’s decision to void the approval of a
regulation, ordinance or program does not necessarily require the court to
invalidate or suspend the operation of the regulation, ordinance or program.”sé
“Instead, in extraordinary cases, the court may exercise its inherent equitable
authority to maintain the status quo and allow the regulations to remain
operative.”” In deciding not to suspend the LCFS regulations, despite voiding their
approval, the court emphasized the importance of crafting a judicial remedy that
furthers CEQA’s purposes.s® In particular, the appellate court emphasized that
leaving LCFS regulations in place provides more protection for the environment
than suspending their operation pending CARB’s compliance with CEQA.5°

POET Il addressed whether CARB satisfied the writ of mandate issued after
POET I and corrected its CEQA violations.®° The appellate court held that CARB
failed to comply with the previously issued writ of mandate and that its attempt to

51. POET I, 218 Cal. App. 4th 681 (2013).
52. POET II, 12 Cal. App. 5th 52 (2017).
53. 1d. at 56-57.

54. POET I, 218 Cal. App. 4th at 760.

55. Id. at 763.

56. Id.at761.

57. Id.

58. Id. at 758, 762.
59. Id. at762.

60. POET II, 12 Cal. App. 5th at 57.
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comply with the writ was not in good faith.61 Despite this, the appellate court did
not suspend the LCFS regulations.®2 Instead, the appellate court held, once again,
that the beneficial effects of the regulations outweighed their potential adverse
impacts.53 In reaching this conclusion, the court again underscored that judicial
remedies under CEQA should further CEQA’s purposes, explaining that “the goals
of CEQA should not be compromised to punish agency bad faith.”’64

2. LandValue 77, LLC v. Board of Trustees of California State
University held that a project approval must be set aside if any
portion of the EIR fails to comply with CEQA, but subsequent
cases rejected this holding

Despite the overwhelming textual evidence that judicial remedies under
CEQA should be narrowly tailored, LandValue 77, LLC v. Board of Trustees of
California State University®s held that a public agency must set aside all project
approvals and the certification of the EIR, where the court finds that an EIR is
inadequate in some, but not all, respects.5®

LandValue 77 involved a challenge to the approval of a mixed-use
development project and the EIR certification for that project.6” The trial court
determined the EIR inadequately analyzed three limited environmental impacts of
the proposed project.6® Nonetheless, the trial court did not require decertification
of the entire EIR and did not overturn the entire project approval.®® The appellate
court reversed, holding that “the trial court’s determination that the final EIR was
inadequate in certain respects requires an order directing the Board of Trustees to
set aside its certification of the final EIR as well as its approval of the project.”70

In reaching this conclusion, the appellate court (1) noted that the trial court
did not sever the project under Public Resources Code section 21168.9(b), and (2)
relied on a treatise, which addressed the application of section 21168.9 when a
project has not been severed.”™ The treatise provides that when a trial court has not
severed a project pursuant to section 21168.9(b), and the EIR is inadequate in some

61. POET II, 12 Cal. App. 5th at 100.

62. Id.at101-02.

63. Id.at 101.

64. 1d. (emphasis added).

65. LandValue 77, LLC v. Board of Trustees of Cal. State Univ., 193 Cal. App. 4th

675, (2011).
66. Id. at 681-83.
67. Id.at677.
68. Id. at678.
69. Id.
70. 1d. at 683.

71. LandValue 77, 193 Cal. App. 4th 675 at 681-82.
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respect, the local agency must set aside all project approvals and the EIR
certification in its entirety.”

The appellate court relied on this treatise, but ultimately reached a conclusion
that was more extreme than what was expressed in the treatise. In particular, the
appellate court categorically “reject[ed] the idea of partial certification” of an
EIR.7 The court explained that “[t]he statutes and CEQA Guidelines provide for
the certification of an EIR when it is complete, and the concept of completeness is
not compatible with partial certification. In short, an EIR is either complete or it is
not.”74 The court then held that when an EIR is legally inadequate, the project
approvals must be set aside.”

Subsequent cases have—with good cause—expressly disagreed with
LandValue 77’s holding. In Preserve Wild Santee v. City of Santee, the appellate
court expressly rejected the argument that “whenever a trial court finds an EIR
inadequate, the trial court must decertify the EIR and vacate all related project
approvals.”? Preserve Wild Santee explained “a reasonable, commonsense reading
of section 21168.9 plainly forecloses plaintiffs’ assertion that a trial court must
mandate a public agency decertify the EIR and void all related project approvals in
every instance where the court finds an EIR violates CEQA.”77 The appellate court
held that “[s]uch a rigid requirement directly conflicts with the “in part” language
in section 21168.9, subdivision (a)(1), which specifically allows a court to direct
its mandates to “parts of determinations, parts of findings, or parts of decisions.”’®
The appellate court further held that “[s]uch a rigid requirement also conflicts with
the language in section 21168.9, subdivision (b), limiting the court’s mandate to
only those necessary to achieve CEQA compliance and, if the court makes
specified findings, to only ‘that portion of a determination, finding, or decision’
violating CEQA.”7 Moreover, Preserve Wild Santee expressly dismissed
LandValue 77’s contrary conclusion on the basis that both LandValue 77 and the
treatise it relied on ignored the “in part” language of section 21168.9(a)(1).8°

More recently, the appellate court in Center for Biological Diversity v.
Department of Fish & Wildlife8! examined both LandValue 77 and Preserve Wild
Santee, and ultimately agreed with the reasoning and holding of Preserve Wild

72. LandValue 77, 193 Cal. App. 4th 675 at 681-82.

73. 1d. at 682.
74. ld.
75. ld. at 683.

76. Preserve Wild Santee v. City of Santee, 210 Cal. App. 4th 260, 286 (2012).
77. 1d. at 288.

78. Id.
79. Id.
80. Id. at 289.

81. Center for Biological Diversity v. Dept. of Fish & Wildlife, 17 Cal. App. 5th
1245 (2017).
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Santee.82 In Center for Biological Diversity, the trial court found the EIR defective
as to certain issues, and issued a writ directing the public agency to, (1) void
portions—not all—of the EIR; (2) enjoin all project activity until the EIR complied
with CEQA; and (3) suspend two of the six approvals for the project.8 The issue
was whether section 21168.9 prohibits partial decertification of an EIR, and
whether project approvals may be left in place after the EIR for the project is
decertified. In agreeing with Preserve Wild Santee, the appellate court noted that
section 21168.9 “clearly allows a court to order partial decertification of an EIR”
as long as, pursuant to subdivision (b) of section 21168.9, the court determines that
the voided portions are severable and that the remainder of the EIR fully complies
with CEQA.84 Center for Biological Diversity further distinguished LandValue 77
on the basis that the trial court in that case did not determine that the project was
severable under Public Resources Code section 21168.9(b).85 Moreover, Center for
Biological Diversity explained that under subdivision (b) of section 21168.9, “if
the court finds that it will not prejudice full compliance with CEQA to leave some
project approvals in place, it must leave them unaffected.”’s¢

The reasoning in Preserve Wild Santee and Center for Biological Diversity
appears to have a stronger statutory basis than the court’s reasoning in LandValue
77. As evidenced by Preserve Wild Santee, Center for Biological Diversity,
Anderson, and the POET cases, CEQA affirmatively requires a court to narrowly
fashion a judicial remedy consistent with section 21168.9, particularly when the
project is severable. Still, as LandValue 77 illustrates, ambiguity exists. Reform of
Public Resources Code section 21168.9 is warranted to remove ambiguity and to
make clear that judicial remedies under CEQA should be tailored as narrowly as
possible to further CEQA’s purposes without unduly obstructing projects from
proceeding forward.

V1. Recommendations for reform of Public Resources Code
Section 21168.9

Public Resources Code section 21168.9 is relatively well-drafted and
provides courts with valuable discretion to narrowly tailor remedies effectuating
CEQA'’s purposes. Nonetheless, this article suggests three ways to reform section
21168.9—or State CEQA Guidelines implementing section 21168.9—to ensure
that remedies further CEQA’s purposes without needless collateral damage.

82. Center for Biological Diversity, 17 Cal. App. 5th at 1253-54.
83. Id.at 1251.

84. Id. at 1252.
85. Id. at 1254.
86. Id. at 1255.
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First, section 21168.9 could be amended to codify the holdings of POET |
and POET 11.87 Specifically, section 21168.9 or State CEQA Guidelines could be
amended to (1) explicitly encourage courts to fashion equitable remedies to address
a CEQA violation where the court determines that such a remedy furthers CEQA’s
purpose; and (2) provide that an agency may proceed with a project, or individual
project activities, during the remand period where the court has exercised its
equitable discretion to permit project activities to proceed during that period.s8
Moreover, State CEQA Guidelines could be amended to advise that project
approvals should remain in place where, as in the POET cases, the environment
will be given a greater level of protection if the project remains operative during
the remand period. These revisions would further CEQA’s goal of protecting the
environment, while also easing the burden on public agencies to approve
regulations, ordinances, general plans, or similar items.

Second, section 21168.9 could be amended to limit a court’s authority to
vacate project approvals unless the court finds that failure to vacate the approvals
would result in an imminent threat of actual environmental damage. This
encourages courts to suspend—rather than vacate—project approvals until the
public agency takes all necessary action to comply with CEQA..8°

Third, section 21168.9 could be amended to codify existing case law and
make clear that application of its judicial remedies is appropriate only where the
court finds a prejudicial violation of CEQA.% Again, this would ensure that the
application of judicial remedies under section 21168.9 furthers CEQA’s purposes,
rather than unduly obstructs a project.

These reforms, if adopted, would further define the extensive discretion of
courts to fashion narrowly tailored remedies that advance CEQA’s purposes
without unnecessarily obstructing development. Ultimately, CEQA is not perfect,
and these recommended reforms will not solve everything. The process of tinkering
with CEQA to further its environmental and informational purposes without
unduly hindering development is a tightrope that legislators will likely walk for as
long as CEQA exists.

87. POET I, 218 Cal. App. 4th at 760-63; POET II, 12 Cal. App. 5th at 100-101.

88. OFFICE OF PLAN. & RES., PROPOSED UPDATES TO THE CEQA GUIDELINES
(November 2017), https://perma.cc/96KX-GRQ4 (Proposing updates to the State CEQA
Guidelines, including the addition of § 15234 memorializing the outcome of POET I).

89. See Center for Biological Diversity, 17 Cal. App. 5th at 1251 (suspending—
rather than vacating—two of six project approvals).

90. See, e.g., Neighbors for Smart Rail, 57 Cal. 4th at 463.
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VII.Conclusion

Governor Jerry Brown may have referred to CEQA reform as “the Lord’s
work,” but CEQA itself serves an important purpose in protecting the environment
and keeping both decision makers and the public informed.%? When a court finds
that a public agency has violated CEQA, Public Resources Code section 21168.9
gives the court discretion to narrowly tailor judicial remedies to further CEQA’s
important purposes, without unduly obstructing proposed projects and
development. CEQA reform should not compromise CEQA’s important purpose,
but rather ensure that its purpose is achieved while minimizing unnecessary
obstacles to development.

91. Cal. Code Regs. tit. 14, § 15002(a); see also Golden Gate Landholdings, 215 Cal.
App. 4th at 365.
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Thirsty for Justice: The Fight for Safe Drinking Water
Debi Ores™
I.  Introduction

Until the Flint water crisis became national news, few Americans were aware
that access to safe drinking water was a significant issue. Yet, across the country
tens of millions of people depend on drinking water systems that violate health-
based water quality standards.! This crisis has existed for decades and
disproportionately impacts low-income communities of color.2 In California alone,
each year over one million people lack access to safe and affordable drinking
water.3 As of September 2018, 273 public water systems, serving over a half a
million Californians, were out of compliance with one or more drinking water
standards.# This number does not include residents who rely on private wells or
unregulated state small water systems® because the state does not require testing
and reporting of those domestic water sources.® However, approximately 2 million

*  Debi Ores is a Staff Attorney at the Community Water Center (“CWC”) located
in Sacramento, Calif. She leads CWC’s work on preventing nitrate contamination of
drinking water sources. She also works on implementation of the Sustainable Groundwater
Management Act with a focus on ensuring disadvantaged communities are included in the
decisions surrounding water management, water affordability, and promoting sustainable
water systems.

1. Maura Allaire et al., National trends in drinking water quality violations, 115
Proc. NAT’L ACAD. OF Sci., U.S. 2078, 2078 (2018), https://perma.cc/YIFU-SC7C (“[I]n
2015, nearly 21 million people relied on community water systems that violated health-
based quality standards.”) (this number only includes those who rely on water systems and
not on private domestic wells).

2. Allaire et al., supra note 1, at 2080 (“Furthermore, low-income rural areas have a
larger compliance gap than higher-income rural areas.” “Meanwhile, our indicator of
minority, low-income populations is associated with higher likelihood of total coliform
violations.”).

3. California’s Drinking Water Crisis: Flint in Our Backyard, COMMUNITY WATER
CTR., https://perma.cc/8AM5-WTML (last visited Oct. 14, 2018).

4. See generally Human Right to Water Portal, CAL. WATER BOARD, https://perma
.cc/YHS5-2UWK (last visited October 11, 2018).

5. CAL.HEALTH & SAFETY CODE § 116275 (2017) (defines a state small water system
as a water system with between five and fourteen connections).

6. ST. WATER RES. CONTROL BD., Communities that Rely on a Contaminated
Groundwater Source for Drinking Water (2013), https://perma.cc/US4B-GUPN.
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Californians rely on domestic wells or unregulated systems which depend on
groundwater.”

California passed AB 685 in 2012, becoming the first state to recognize the
human right to water.8 This principle is laid out in California’s Water Code, stating:
“[E]Jvery human being has the right to safe, clean, affordable, and accessible water
adequate for human consumption, cooking, and sanitary purposes.” Since AB 685,
several state agencies announced they will consider the human right to water when
creating new policies and regulations.1® Nevertheless, the water crisis continues.
Recently, the California legislature passed several laws granting additional powers
to the State Water Resources Control Board (“State Water Board”). Californians
also passed two water bonds (one in 2014 and another in June 2018), with another
on the November 2018 ballot,11 that addresses access to safe drinking water.12
While these are significant steps towards actualizing the human right to water, there
are still numerous gaps that need to be addressed.

Devising a solution that works for all communities is complex partially
because of the many different ways people obtain water for domestic uses. The
most common method is from a public water system, or investor-owned utility,
which is subject to testing, reporting, and notice requirements.13 On the other hand,
state small water systems and private domestic wells have little to no
requirements.14 Customers of public water systems often assume their water is safe
because water systems must notify their customers if a drinking water standard is
exceeded.’®> However, those who rely on state small water systems or private

7. ST. WATER RES. CONTROL BD., Communities that Rely on a Contaminated
Groundwater Source for Drinking Water (2013), at 8.

8. Cal. Assem. B. No. 685 2011-2012 Reg. Sess. 8 1 (Cal. 2012); Human Right to
Water Portal, supra note 4.

9. CAL. WATER CoODE § 106.3 (2013).

10. ST. WATER RES. CoNTROL BD., Resolution No. 2016-0010 (Feb. 16, 2016),
https://perma.cc/M69E-5E2U; CAL. REG’L WATER QUALITY CONTROL BD. CENT. VALLEY
ReGION, Resolution No. R5-2016-0018 (Apr. 21, 2016), https://perma.cc/Z5UC-A3VU.

11. At the time of submission of this article, the Water Bond (Proposition 3) has not
been voted on.

12. Water Bond. Funding for Water Quality, Supply, Treatment, and Storage
Projects. California Proposition 1 (2014), https://perma.cc/V2FP-LLLM; Authorizes Bonds
Funding Parks, Natural Resources Protection, Climate Adaptation, Water Quality and
Supply, and Flood Protection, California Proposition 68 (2018), https://perma.cc/USRR-
TE9F.

13. CaL. CoDE REGs. tit. 22, § 64432 (2018).

14. CaL. CoDE REGS. tit. 22, § 6421112 (2018); ST. WATER Res. CONTROL BD., A
GUIDE FOR PRIVATE DOMESTIC WELL OWNERS (2015), https://perma.cc/EVS7-724B.

15. CAL. CoDE REGS. tit. 22, § 64432 (2018); an exception is where the renter does
not pay the water bill directly, as notices are sent with water bills. In this instance, it is the
landlord’s responsibility to notify tenants but this does not always occur.
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domestic wells have no such assurances. Testing is solely the responsibility of the
well owner, a requirement that can prove to be cost-prohibitive for many low-
income well owners.16 If California wants to ensure access to safe drinking water
for everyone, they must implement a wide variety of tools to achieve it.

I1.  The heart of the drinking water crisis in California

The San Joaquin Valley hosts some of the most contaminated water basins
in the nation,” yet nearly 95% of San Joaquin Valley residents rely on groundwater
for their domestic needs.’® When a large portion of the population relies on
contaminated groundwater, the risk of a potential public health crisis becomes
palpable. While cleanup and remediation of contaminated sources is necessary it is
often not immediately feasible when contaminants are wide-spread and include a
mix of natural and man-made sources. Instead water used for domestic purposes
must be treated before being served. Unfortunately, both remediation and treatment
are costly and for the approximately 350,000 people residing within
disadvantaged!® or severely disadvantaged?® communities within the Valley,
financing solutions can be difficult or even impossible.

The San Joaquin Valley is also the heart of California’s agriculture industry.
Agriculture is the primary contributor to nitrate contamination in groundwater
throughout the Valley due to the use of fertilizers and animal operations.?! Nitrate
can cause serious health impacts including methemoglobinemia (or “blue baby
syndrome™), thyroid issues, fatigue, reproductive harm, and cancer.22 In Tulare

16. ST. WATER REs. CONTROL BD., supra note 14, at 10 (“Basic sampling costs can
range from $100 to $400”).

17.  Exceedance/Compliance Status of Public Water Systems, CAL. WATER BD.,
https://perma.cc/CF55-6 XYW (last visited October 13, 2018, 2:00 PM), ; Eli Moore et al.,
THE HUMAN Co0sSTS OF NITRATE-CONTAMINATED DRINKING WATER IN THE SAN JOAQUIN
VALLEY 11 (2011), https://perma.cc/67GX-3ASC.

18. Carolina Balazs et al., Social Disparities in Nitrate-Contaminated Drinking
Water in California’s San Joaquin Valley, 119 ENVTL. HEALTH PERSP. 1272, 1273 (2011),
https://perma.cc/JX8V-DHXC.

19. Cal. Health & Safety Code § 116275 (2017) (“Disadvantaged community” is
defined as a community in which the median household income is less than 80 percent of
the statewide average).

20. Cal. Health & Safety Code § 116760.20 (2016) (“Severely disadvantaged
community” is defined as a community with a median household income of less than 60
percent of the statewide average); Jonathan London et al., THE STRUGGLE FOR WATER
JUSTICE IN CALIFORNIA’S SAN JOAQUIN VALLEY: A Focus ON DISADVANTAGED
UNINCORPORATED COMMUNITIES (2018), https://perma.cc/EWY2-EUSL.

21. Thomas Harter et al., ADDRESSING NITRATE IN CALIFORNIA’S DRINKING WATER
(2012), https://perma.cc/XU6N-HLY5.

22. Id at9.
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County, for example, residents have significantly higher negative health outcomes
than state averages including, 140% for methemoglobinemia, 211% for
miscarriages, 125% for digestive system cancers, 133% for chronic liver disease,
and 172% for thyroid disorders.23 San Joaquin Valley communities are also
impacted by contaminants like arsenic, coliform bacteria, pesticides, and
uranium.2* Even if the contaminant is naturally-occurring, human actions can
increase their presence in groundwater. For example, overpumping of San Joaquin
Valley aquifers has caused higher arsenic and hexavalent chromium concentrations
because of the compression of soils releasing naturally-occurring contaminants.2
California has begun to move in the right direction by creating tools to assist
disadvantaged communities in the state, but these tools, while somewhat effective,
leave significant gaps for the most vulnerable populations to fall through.

I11. State and local regulatory tools and funding sources

Over the last few years, California has implemented a number of tools and
funding sources to improve access to drinking water throughout the state. This
often involves the State Water Board exercising authority over water systems to
either mandate or provide incentives for actions. However, there is also a lot that
could be done locally. For example, neighboring water systems can help each other
through actions such as voluntary consolidations. Those who discharge
contaminants can also voluntarily address harms to drinking water sources by
providing bottled water and creating plans for long-term solutions, such as
installing drinking water treatment systems, or facilitating service extensions or
consolidations. Unfortunately, these good will actions are uncommon and that is
where the State can step in. This article will focus upon the “safe” component of
the Human Right to Water as well as system-level affordability, but will not tackle
household-level affordability concerns.

23. CmTY. WATER CTR.,, WATER & HEALTH IN THE VALLEY: NITRATE
CONTAMINATION OF DRINKING WATER AND THE HEALTH OF SAN JOAQUIN VALLEY
RESIDENTS (2013), at 8-10, https://perma.cc/HIGQ-MMF9.

24.  Water Quality, CMTY. WATER CTR., https://perma.cc/CE8A-K5AK (last visited
Oct. 14, 2018).

25. Ryan Smith et al., Overpumping Leads to California Groundwater Arsenic
Threat, NATURE CoMM. 2089 (2018), https://perma.cc/FB2U-JZXK; Debra M. Hausladen
et al., Hexavalent Chromium Sources and Distribution in California Groundwater, 10
ENVIRON. ScI. TECHNOL. 1021 (2018).
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A. State- and regional- level tools
i. Preventing and resolving the historic and continued
proliferation of small unsustainable water systems

The cost of water service is rapidly increasing in California, especially for
systems that are susceptible to changes in source water quantity or quality.26 Water
treatment can be cost prohibitive if a system’s customers cannot afford the
necessary rate increase. This is especially true for smaller systems.2” When faced
with supply issues, larger systems have the necessary economies of scale to finance
solutions. The unsustainability of small water systems disproportionately impacts
disadvantaged communities and undermines the State’s goal of ensuring
everyone’s access to water.28 Further, the proliferation of small, unsustainable
systems is extremely prevalent in San Joaquin Valley?® where 23% of the public
water systems are not in compliance with drinking water standards.3? Despite all
this, small, unsustainable water systems have continued to proliferate across the
state, sometimes to the detriment of their customers’ health and safety.3!

One way to address the continued proliferation of small, unsustainable water
systems is to prevent their creation in the first place. In 2016, the Legislature passed
SB 1263.32 SB 1263 was enacted to ensure that any new system has the necessary
technical, managerial, and financial capacity to maintain long-term sustainability.33
The bill grants authority to the State Water Board to deny permits for the creation
of new water systems if it is, “reasonably foreseeable that the proposed new public
water system will be unable to provide affordable, safe drinking water in the
reasonably foreseeable future,”3* and where there is a nearby system with the
capacity to take on the additional connections.3® The bill will thus on one hand
prevent small, unsustainable water systems from forming that may harm resident’s

26. Alastair Bland, Californians are Struggling to Pay for Rising Water Rates,
NEwsDEEepLY (Feb. 27, 2018), https://perma.cc/DIAR-K332.

27. For example, when setting the MCL for Hexavalent Chromium, the Department
of Public Health determined that if the MCL was set at 10ppb, for a system with fewer than
200 connections the annual per connection cost of treatment could exceed $5,600. See Cal.
Mfrs. and Tech. Ass’n v. St. Water Res. Control Bd., Super. Ct. Sacramento County, 2017,
No. 34-2014-80001850, at 8.

28. S.B. No. 1263 2015-2016 Reg. Sess. § 1-5 (Cal. 2016).

29. See generally London et al., supra note 20.

30. Id atl4.

31. Nell Green Nylen etal., Learning from California’s Experience with Small Water
System Consolidations (2018), https://perma.cc/XC7H-5PYJ.

32.  S.B. No. 1263 2015-2016 Reg. Sess. § 1-5 (Cal. 2016).

33 Id

34. CAL.HEALTH & SAFETY CoDE § 116540 (2018).

35. CAL.HEALTH & SAFeETY CODE § 116527(c) (2017).
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health in the future, and also allow systems to develop where there are no other
feasible options for water service.

As stated previous, small unsustainable water systems are prevalent
throughout the San Joaquin Valley.3® A recent UC Davis study revealed that 66%
of disadvantaged communities in the San Joaquin Valley lie within a mile of
community water systems that provide or could provide safe drinking water with
the right infrastructure.3” If these separate systems were not built in the first place,
and instead were included in nearby water systems, they could have been more
affordable and prevented impacts on human health. However, in the early 1900s,
strong anti-immigrant and racist policies were pervasive in the Valley and
prevented low-income residents (particularly people of color) from living in urban
areas.? Instead, migrants in California were forced to form their own communities
which, due to low economic capital, lacked many municipal services including
water service.3® Instead of connecting these communities as cities began to grow
in the 1960s, cities avoided annexing low-income communities of color and
continued to deprive residents of reliable municipal services.*? Therefore, state-
level tools that incentivize or mandate services for underserved communities are
extremely necessary.

While preventing the spread of small unsustainable systems is one piece of
the puzzle, it does not address the current lack of safe water many face. One
important tool involves consolidating a failing water system with an in-compliance
system or extending service to a domestic well community. Consolidations can be
either physical or managerial. Physical consolidations are when two or more
systems are physically joined through infrastructure to create a single system.*1 A
managerial consolidation is when two or more systems are not physically joined
but are managed by a single board and manager.2

Although consolidations and service extensions may be the result of
voluntary agreements, unfortunately, cost creates a significant barrier to
consolidations or service extensions.** Under Proposition 218, all consolidation
costs must be borne exclusively by the subsumed system,** and not the receiving

36. See generally London et al., supra note 20.

37. Id. ath.
38. Id at10.
39. Id

40. Id. at11.

41. CAL.HEALTH & SAFETY CODE § 116681 (2017).

42.  Water System Partnerships and Voluntary Consolidation, CALWATER BD.,
https://perma.cc/N9PY-WRRC, (last visited October 14, 2018).

43. CAL.HEALTH & SAFETY CoDE § 116681 (2017).

44. CAL. HEALTH & SAFETY CoODE § 116681 (2017), (““Subsumed water system’
means the public water system, state small water system, or affected residences not served
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system“ as the cost of water service must be proportionate to the cost of service
and the benefit received.*6 The receiving system’s customers do not receive a direct
benefit from subsuming the failing system. Instead, the additional infrastructure
exclusively benefits the failing system’s customers.*” Since the potentially
subsumed system may be failing due to an inability to fund necessary
improvements, it is unlikely that the ratepayers can afford to cover the expenses
necessary to implement a consolidation or service extension.

In 2015, the State Water Board gained authority to mandate consolidations
when a water system located in a disadvantaged community “consistently fails to
provide an adequate supply of safe drinking water.”#8 When considering whether
to issue a mandatory consolidation order, the Board must take into account several
findings, including: “[t]he potentially subsumed water system has consistently
failed to provide an adequate supply of safe drinking water,” previous failed
negotiations for a voluntary consolidation, technical feasibility for the receiving
system to take on additional connections, and whether consolidation is the most
“effective and cost-effective means to provide an adequate supply of safe drinking
water.”#9 Prior to a consolidation order, the State Water Board will issue a
consolidation letter, to inform the parties that the Board has identified the systems
as a potential consolidation project.®® The parties are encouraged to voluntarily
consolidate and are given six months to do s0.5! The Board has only needed to
issue three mandatory consolidation orders, but has issued thirteen consolidation
letters.52

In 2016, SB 552 created another consolidation option that offered a less
permanent way to manage failing water systems.53 Some systems which
consistently fail to provide safe drinking water may need a new manager or

by a public water system consolidated into or receiving service from the receiving water
system.”).

45.  Id. (“‘Receiving water system’ means the public water system that provides
service to a subsumed water system through consolidation or extension of service.”); Voter
Approval for Local Government Taxes. Limitations on Fees, Assessments, and Charges,
California Proposition 218 (1996), https://perma.cc/S9PE-TJ95, (requiring water rates be
proportional to cost of service and the benefit received).

46. CAL.CoN. ART.C and D.

47. However, in the long run, the receiving water system customers may receive
benefits through an expanded rate base where costs can be spread out.

48. S.B. No. 88 2015-2016 Reg. Sess. § 1-23 (Cal. 2015).

49. CAL.HEALTH & SAFETY CODE § 116682(d) (2017).

50. Mandatory Consolidation or Extension of Service for Disadvantaged Communities,
CAL.WATER BD., https://perma.cc/BV3D-KYJ7 (last visited October 14, 2018).

51. CAL. WATER BD., supra note 50.

52. Id

53. S.B. No. 552 2015-2016 Reg. Sess. § 1-4 (Cal. 2016).
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operator that can implement changes and bring the system into compliance. SB 552
allows the State Water Board to require failing systems to accept a contract
administrator to run the system.>* The administrator has the authority to make
changes to the system, but is still required to keep water rates affordable.5® This
would be possible through funding from the State Water Board.% Unfortunately,
the State Water Board has yet to exercise their authority under SB 552, as there is
currently no funding to finance an administrator.5

Finally, AB 2501 was passed in 2018 and extended the State Water Board’s
consolidation authority to include state small water systems and communities
reliant upon domestic wells that “consistently fail [...] to provide an adequate
supply of safe drinking water.”%8 Small water systems and domestic wells are more
prone to changes in supply, since they are typically shallower than public water
systems,>® making them more susceptible to groundwater contamination from
man-made sources.®0

While consolidation can be effective, it can do more harm than good when
the community of the subsumed system is not part of the decision-making process.
A community may be opposed to consolidation because of increased and
unaffordable water rates, loss of local control and accountability from the system’s
board of directors, or additional costs of consolidation or service extensions such
as laterals. The community may also have thoughts on how the consolidation or
service extension should be implemented. It is important to include the impacted
community in the process through outreach and engagement activities, public
meetings and hearings, stakeholder committees, and written comments to help
shape better results.

The State Water Board and the receiving water system should consider how
consolidation removes local accountability that a community may be accustomed
to. Consolidation may result in safe and affordable water for the community, but it
can also cause unaffordable water rates and leave a community unsure of where to

54. Id.

55. CAL.HEALTH & SAFeTY CoDE § 116686 (2017).

56. CAL.HEALTH & SAFeTY CODE § 116686(c) (2017).

57. CAL. HEALTH & SAFETY CODE § 116686 (2017) (“To provide affordable, safe
drinking water ... the state board may do ... the following, if sufficient funding is
available.”); State Water Board Launches Human Right to Water Web Portal, CAL.WATER
BD., (Feb. 14, 2017) (“The most significant remaining challenge is the lack of funding
necessary to help subsidize the water rates paid by low-income residents, the costs of an
administrator, and operation and maintenance of drinking water systems.”).

58. A.B.No. 2501 2015 Reg. Sess. § 1-4 (Cal. 2015); CAL. HEALTH & SAFETY CODE
§ 116682(d) (2017).

59. CAL. STATE WATER RES. CONTROL BD., supra note 14, at 5.

60. Harter et al., supra note 21, at 35 (“More domestic wells and unregulated small
system wells have high nitrate concentrations due to their shallow depth.”).
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turn for issues with their water service. Forcing communities to accept a solution
is inappropriate as it takes away the community’s voice and can result in significant
long-term distrust and harm in the community.

ii. Regulatory gaps

Despite these significant legislative wins, there are many gaps in the tools
available to disadvantaged communities who face unreliable access to safe and
affordable drinking water. The first gap is the lack of knowledge and available data.
While public water systems are subject to strict and regular testing requirements,61
testing requirements for state small water systems are incomplete®2 and private
domestic wells have no requirements.53 Knowledge is power and knowing the
quality of one’s water is an important piece of information to empower the fight
for human rights. Unfortunately, testing for a panel of contaminants is expensive
and many families cannot afford testing.54

In 2015, the Community Water Center tested 32 private wells,% and found
several maximum contaminant level (“MCL”) and public health goal exceedances,
including: 15 total coliform exceedances, 9 nitrate exceedances, two 1,2,3-TCP
exceedances, and 26 Hexavalent Chromium public health goal exceedances.® One
family’s well tested for nitrate at four times the MCL.57 After learning their water
was unsafe, the family now relies on bottled water for consumption.58 California
needs to develop a comprehensive state-funded well testing program for
disadvantaged communities. No individual deserves to drink water which may be
contaminated because he or she cannot afford to test, treat, or obtain an alternative
source of water.

The second gap is a means to ensure existing communities lacking
sustainable sources of drinking water are addressed before cities or counties permit
new developments. Many communities that lack a source of drinking water are
adjacent to, or fully within, a larger water provider with the capacity to support the
community.8® Matheny Tract, a 300-home community, adjacent to the city of
Tulare, is a case example of such an inequity. Matheny Tract has struggled with

61. CAL.CoDE REGS. tit. 22, § 64432 (2018).

62. CAL.CoDE REGs. tit. 22, § 64211-12 (2018).

63. CAL. STATE WATER RES. CONTROL BD., supra note 14, at 7.

64. Id. at 10 (“Basic sampling costs can range from $100 to $400.”).

65. CWOC Private Well testing, Appendix A.

66. Cal. Mfrs. Tech. Ass’n., supra note 27 (MCL for Hexavalent Chromium was
overturned because Department of Public Health failed to conduct economic feasibility
analysis) (State Water Board now tasked with setting new MCL).

67. CWOC Private Well testing, line 10, Appendix A.

68. Interview with well owner, in Porterville, Calif. (Oct. 9, 2016).

69. See generally London et al., supra note 20.
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arsenic contamination for years. In 2014, a new pipeline was laid connecting the
community and city of Tulare, however the City baulked at the idea of providing
water service, citing capacity issues.”0 During the construction of the pipe, the City
permitted a new several hundred connection development,”? and then sued the
community to change the conditions of their agreement.” The State Water Board
eventually stepped in to force Matheny Tract and Tulare to become the first
mandated consolidation.”® This is but one of many examples of where a small
disadvantaged community was located near a larger system, who refused to take
on additional connections, despite their capability to do so.™

SB 1318 was introduced in 2016 to address this inequity. SB 1318 would
have prohibited a city or qualified special district’®, from annexing new land, if a
nearby community lacks safe drinking water.”® This provision would prohibit cities
from forgoing assistance to communities in need, in favor of more profitable
options. However, the bill never came to a vote in the Assembly, due to strong
opposition from cities and CalLAFCO, who did not want the state to control how
and when they annex new land. California needs to implement better planning that
does not leave vulnerable communities behind. More inclusive policies can lead to
a healthier and more sustainable Valley and state.

B. State funding resources

California needs to invest more heavily in its drinking water system
infrastructure. A 2015 EPA survey found that California’s drinking water needs
will be over $51 hillion in the next 20 years.”” This only includes the costs of
physical infrastructure and not the unmet needs surrounding ongoing operations
and maintenance costs.”8

70. Lewis Griswold, Tulare, Matheny Tract Nearing Agreement on Clean Water
Delivery, THE FRESNO BEE (Mar. 19, 2016), https://perma.cc/4HYL-V3KJ.

71. LauraBliss, Why California’s Poorest Towns Still Can’t Connect to Water, CITY
LA (Oct. 8, 2015), https://perma.cc/RY7M-225N (“Plus, while the new water lines were
being laid in Matheny Tract, Tulare had approved connections on several hundred new
homes in other developments.”).

72.  Griswold, supra note 70.

73.  Re: Mandatory Consolidation of the Pratt Mutual Water Company Water System,
ST. WATER RES. CONTROL BD., (Mar. 29, 2016), https://perma.cc/5G8X-BEDZ.

74.  See generally, London et al., supra note 20.

75. “Qualified special district” is defined as a special district with 500 or more
service connections. See S.B. No. 1318, 2015-2016 Reg. Sess. (Cal. 2016) (Jun. 1, 2016)

76. Id.

77. DRINKING WATER INFRASTRUCTURE NEEDS SURVEY AND ASSESSMENT, EPA
(2015), https://perma.cc/2NCZ-R67A at 36.

78. Id.
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State loans and grants that help communities build new infrastructure
projects are important but have their limitations. This section discusses water bonds
and the Drinking Water State Revolving Fund, two important sources of funding
for water projects in disadvantaged communities.

i. Water Bonds

Periodically, Californians pass a new water bond, which provides funding
for a wide array of projects from drinking water to flood protection to remediation
of water bodies.” The funding allocated for drinking water projects can typically
be used for both planning and implementation projects.8% Water systems serving
disadvantaged communities, operating with limited resources, vitally need an
infusion of state funding to build treatment plants, drill new wells, install new
pipelines, and make other necessary infrastructure upgrades. State funds also
finance technical studies to help communities make the best decision for their
residents and their situation.

The three most recent water bonds are Proposition 84 in 2006,81 Proposition
1 in 2014,82 and Proposition 68 in 2018.8% Each bond prioritized different water
needs, and Proposition 1 allocated the most towards improving drinking water.84
Proposition 1 passed four years ago, and applications were solicited starting Fall
2015,85 but over 80% of drinking water funds are already allocated.8 These funds
are quickly drying up, possibly before potential applicants can complete planning
studies and then apply for implementation grants. One aspect of most water bonds’
application for funds that keeps many disadvantaged communities from qualifying
is the ability to fund ongoing operations and maintenance for the lifetime of the

79. See generally CAL. WATER CODE § 79770 (2014).

80. CAL. WATER CODE § 79704; See also PROPOSITION 1 GROUNDWATER GRANT
PROGRAM GUIDELINES, CAL. WATER BD. (Dec. 19, 2017), https://perma.cc/R5ZU-8XXZ at 4.

81.  See generally Bond Accountability, CAL. NAT. RES. AGENCY (last visited Oct. 23,
2018), https://perma.cc/U2J4-KYUR.

82. See generally CAL. WATER. CODE § 79770 (2014).

83. See CAL. PuB. Res. CoDE § 80162 (2018) (explaining that prop 68 is primarily a
parks bond with some money reserved for water related projects).

84. See generally PROPOSITION 84 LEG. ANALYST’S OFFICE, Aug. 8, 2008, https://per
ma.cc/T84J-U2M9 (explaining that $380 million bond fund was given for safe drinking
water); Proposition 1 supra note 12 (explaining that $520 million bond fund was given for
drinking water quality); Proposition 68 supra note 12 (explaining that $250 million bond
funds were given to safe drinking water).

85.  See Financial Assistance Funding — Grants and Loans, CAL. WATER BD., https://
perma.cc/LY3F-RFFD (last visited Oct. 23, 2018).

86. See Proposition 1: Drinking Water Projects, CAL. WATER BD. (June 27, 2018),
https://perma.cc/2GWQ-N8GD.
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project (usually at least 20 years).8” For some communities, operations and
maintenance costs can lead to unaffordable water rates, even if the infrastructure
project is funded entirely by grants. Without the means to finance operations and
maintenance, communities cannot receive state grants or loans to pay for
infrastructure projects, and remain unable to solve their drinking water crisis. One
potential future source of funding for operations and maintenance costs is
discussed in subsection (iii) “Funding Ongoing Operations and Maintenance.”

At the time of writing this article, an additional water bond has yet to be
voted on. Proposition 3, would allocate $750 million towards safe drinking water.88
This influx of funding is essential to ensure the State Water Board can continue to
fund projects, and address barriers to accessing safe and affordable drinking water.
As stated above, Proposition 1 drinking water funds are nearly entirely spoken for,
and Proposition 68 only adds another $330 million.89 Although it may seem
California constantly votes on new water bonds, until the state devises a sustainable
source of funding for safe and affordable drinking water for all Californians the
continued passage of bonds remains necessary.

ii. Drinking Water State Revolving Fund (“DWSRF”)

The DWSRF was amended into the federal Safe Drinking Water Act in
1996.9° The purpose of the program is to “facilitate compliance with national
primary drinking water regulations applicable to the system ... or otherwise
significantly further . .. health protection objectives.”! Each participating state
administers their own DWSRF, which is comprised of federal and state funds.%2
The State Water Board administers the DWSRF program in California, and
aggregates Proposition 1 and DWSRF federal funding to provide low- and no-cost
loans for public water systems, as well as principal forgiveness to public water
systems serving qualifying communities.®3 The current funding list includes 282

87. For example, See Proposition 1 Groundwater Grant Program Guidelines, CAL.
WATER BD. (Feb. 2016), https://perma.cc/H2DV-H5TT at 19; see also Section 75025
(860M) Criteria, CAL. WATER BD. (Sept. 17, 2009), https://perma.cc/WRU5-DV7X at 3.

88. See Proposition 3, Water Infrastructure and Watershed Conservation Bond
Initiative, BALLOTPEDIA (2018), https://perma.cc/Y7GL-PBNE.

89. See CAL. WATER CoDE § 80162 (2018) (explaining Proposition 68 will add $250
million towards clean drinking water projects and $80 million towards groundwater
treatment and remediation projects).

90. 42 U.S.C.A. §300j-12 (2016).

91. Id at(a)(2).

92. 42 U.S.C.A. §300j-12 (2016), at (e).

93.  See Intended Use Plan, CAL. WATER BD. (June 19, 2018), https://perma.cc/REA
4-EZEY at 14.
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eligible projects in excess of $1.3 billion,® but due to staffing and oversight
limitations only a small number of projects are funded each year, with only 31
funded in the 2016-2017 fiscal year.%> Environmental justice advocates have urged
the State Water Board to expand outreach in disadvantaged communities, to ensure
communities are aware of the funding source, and are given assistance to complete
their applications.% Finally, while the DWSRF can fund planning projects, there
must be adequate set-asides to fund implementation projects that come out of the
planning process. Otherwise, it harms communities who do not have “shovel-
ready” projects that larger water systems have prepared.

iii. Funding ongoing operations and maintenance

Although California continues to allocate funds to capital infrastructure
costs, there is still a significant funding gap in on-going operations and
maintenance costs.’” To obtain most state funding for capital infrastructure
projects, an applicant must show that they can finance ongoing operations and
maintenance costs for the useful lifetime of the project, at a minimum of 20 years.%8
However, since many communities cannot afford to build necessary infrastructure
projects like treatment plants, they also cannot afford to operate and maintain these
facilities.

In 2006, the community of Lanare obtained a grant to build an arsenic
treatment plant for their long-standing contamination problem.® Unfortunately,
the community was unable to cover the costly operations of the plant despite
doubling water rates, and closed the plant after only six months.100 To this day the

94, See Intended Use Plan, CAL. WATER BD. (June 19, 2018) at 21.

95.  See Drinking Water State Revolving Fund, CAL. WATER BD. (June 30, 2017), http
s://perma.cc/UF82-DQ38 at 25.

96. Letter from Ores et al., to Jeanine Townsend, Clerk to the Board and State Water
Board Members (May 18, 2018).

97. See Fact Sheet, CAL. WATER BD., https://perma.cc/S7TM7-837Z (last visited Oct.
23, 2018); see also Section 75022 (3180M) Criteria, CAL. WATER BD. (Oct. 20, 2010), http
s://perma.cc/KX9V-9AQY at 3; see CAL. WATER BD., supra note 86, at 19.

98. See CAL. WATER BD., supra note 86 at 19.

99. See Eiji Yamashita, Water woes: State takes control of utility serving Lanare, a
troubled community near Riverdale, THE HANFORD SENTINEL (Aug. 24, 2010), https://per
ma.cc/NXC7-TDDX.

100. Ezra David Romero & Kerry Klein, Drinking Water Is A Human Right, But
These Valley Residents Don’t Have It, VALLEY PUBLIC RADIO (May 2, 2017), https://perma.
cc/27UQ-WRBN.
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community remains out of compliance for arsenic, even with the necessary
infrastructure to provide its residents with safe water under their control.101

Without a sustainable source of funding for on-going operations and
maintenance costs, many water systems will remain unable to access funding for
necessary system upgrades. During the 2017-2018 legislative session, Senator
Monning put forth a recommendation on how to create such a funding source. The
proposal was introduced as SB 623, and titled “Water Quality: Safe and Affordable
Drinking Water Fund.”192 The bill contained two funding sources: one from
additional fees on agricultural and animal operations and another from a $0.95 fee
on everyone’s water hills.193 The money collected would then be deposited into a
“Safe and Affordable Drinking Water Fund” and administered by the State Water
Resources Control Board.1%* The Fund was predicted to raise $140 million
annually, to be used for infrastructure and operations and maintenance.10%

The proposal was reintroduced on August 16,7 2018, as two bills: SB 844,
which contained the agricultural contribution,19 and SB 845, which included the
water bill fee restructured as a voluntary rather than a mandatory fee.197 Despite
years of negotiations between environmental justice advocates, agricultural
representatives, and other supporters, including environmental justice,
environmental, public health, unions, industry, agriculture, and even a few water
systems, the bill died in the last days of the legislative session.18 Opponents of the
water bill fee argued that individual ratepayers should not be responsible for
funding drinking water projects in the state, and that a General Fund allocation
would be more appropriate.109 However, a General Fund is not a sustainable source
of funding because the Governor can always discontinue the allocation.

101. See Human Right to Water Portal, CAL. WATER BD., https://perma.cc/BQ55-
XRG6 (last visited Oct. 23, 2018).

102. See S.B. No. 623, 2017-2018 Reg. Sess. (Cal. 2018) (Aug. 21, 2017), https://p
erma.cc/VUV8-YVEN.

103. Id. (bill language also included low-income exemption for those who make
below 200% the FPL).

104. Id.

105.  See Brett Walton, California Water Board Delays Affordability Report, CIRCLE
OF BLUE (Feb. 2, 2018), https://perma.cc/C7B4-R4L2.

106. See S.B. No. 844, 2017-2018 Reg. Sess. (Cal. 2018) (Aug. 23, 2018), https://pe
rma.cc/VIX2-9XA4.

107. See S.B. No. 845, 2017-2018 Reg. Sess. (Cal. 2018) (Aug. 23, 2018), https://p
erma.cc/AYBA-7YU9.

108. See Taryn Luna, Push for drinking water tax dies in the California Legislature,
THE SACRAMENTO BEE (Aug. 31, 2018) https://perma.cc/EF3L-SIN7.

109. See, e.g., Mary McKenzie et al., Proposed California tap water tax meets
opposition, ABC 10 News (May 23, 2018), https://perma.cc/U3XD-3T8Q.
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Communities need a sustainable and reliable source of funding that does not rely
on the whims of politicians.

C. Responsible party lawsuits and State Water Board enforcement
orders

This article only briefly touches upon the use of litigation as a solution,
because many disadvantaged communities lack the financial means to hire legal
counsel. This article looks at two man-made contaminants commonly found in the
San Joaquin Valley as examples of where responsible parties have been held
accountable for their contamination of drinking water sources.

i. 1,23-TCP

1,2,3-Tricloropropane (TCP) was an ingredient in a pesticide produced by
Shell Oil and Dow Chemicals and widely used until the 1990s110 when TCP was

recognized as a carcinogen.!1! The use of the pesticide was halted in the late 1980s,
but the chemical remained in the soil, slowly leaching into groundwater.112 Until
2017, there was no enforceable drinking water standard at either the federal or state
level for 1,2,3-TCP.113 However, a public health goal (PHG) was established in
2009 at 0.0007 micrograms per liter.114 After the establishment of the PHG, some
water systems began testing for the contaminant and were finding their water
exceeded the PHG.115 Despite the lack of an MCL, cities and water systems began
suing Shell and Dow. In 2016, the City of Clovis won the first lawsuit against Shell
and Dow for $22 million.116 Meanwhile, the State Water Board was working to

110. See TCP in California’s Drinking Water, CLEAN WATER ACTION, https://per
ma.cc/9YNG-T4VS (last visited Oct. 23, 2018) (explaining TCP is also found in other
sources such as industrial solvents).

111, See 1,2,3-Tricholoropropane (1,2,3-TCP), CAL. WATER BD. (Aug. 21, 2018),
https://perma.cc/F8DQ-ZCTL (explaining 1,2,3-TCP added to California’s list of chemicals
known to cause cancer in 1992).

112.  See CLEAN WATER ACTION, supra note 1110.

113.  See Initial Statement of Reasons, SBDDW (Feb. 2017), https://perma.cc/E8ZS-
J4HS at 29.

114. Id. at2.

115.  See Sasha Khokha, California Finally Regulating Cancer-Causing Chemical
Found in Drinking Water, KQED, (July 21, 2017), https://perma.cc/KR62-44F6 (explaining
the dates on the map date from on or before June 20, 2017); see aiso 1,2,3-TCP
Concentrations Above 5 ppt. (draft), CAL. WATER BD., https://perma.cc/JSD6-FNZZ (last
visited Oct. 23, 2018).

116.  See City of Clovis v. Shell Oil Co., No. 15 CE CG 03767 2017 WL 1407903,
Cal. Super. (Mar. 15, 2017) (explaining that Clovis $22 million against Shell Oil over toxic
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adopt an MCL for 1,2,3-TCP. On December 14, 2017, the new MCL of 5 parts per
trillion went into effect.117 There are several other lawsuits against Shell and Dow,
some settled out of court—including CalWater, which installed treatment systems
at no-cost to their ratepayers—while others are awaiting their day in court.118

Unfortunately, state small water systems and private domestic well owners
have been excluded from these wins. As stated previously, residents may be
unaware that their water is contaminated.1® Furthermore, even if they are aware,
litigating individual cases would be overly burdensome and bog down the courts.
Instead, a private attorney or the State’s Attorney General need to bring a class
action lawsuit on behalf of private well owners and state small water systems. This
must happen soon, because people have waited long enough and they deserve safe
water.

ii. Nitrate

Nitrate pollution comes predominantly from agriculture, but it can also be
found in low background concentrations naturally, or in small hot spots from leaky
septic systems.120 Unfortunately, it is difficult to identify where nitrate molecules
originated in a water source,?! and thus challenging to discern who is responsible
for the pollution.

The State Water Board and Regional Water Boards have the authority to
issue enforcement orders to dischargers who contaminate or pollute waters of the
state.122 When it comes to pervasive and wide-spread contaminants such as

drinking water); see also Andrea Castillo, Clovis wins $22 million against Shell Oil over
toxic drinking water, THE FRESNO BEE (Jan. 25, 2017), https://perma.cc/9C7Y-KPKa3.

117. See CLEAN WATER BD., supra note 110.

118.  See Kerry Klein, To Pay for 1,2,3-TCP Cleanup, A Viable Strategy: Sue, Valley
Public Radio, KVPR (Aug. 14, 2018), https://perma.cc/776E-FXQN; see also 1,2,3-TCP,
RoBINS BORGEHI LLP, https://perma.cc/CD73-GCEU (last visited Nov. 7, 2018).

119. See CAL. ST. WATER RES. CONTROL BD., supra note 14.

120. See Thomas Harter et al., Addressing Nitrate in California’s Drinking Water
with a Focus on Tulare Lake Basin and Salinas Valley Groundwater, CTR. FOR WATERSHED
SERVS., UNIV. OF CAL. DAvVIS (2012), https://perma.cc/J778-NPPK at 3.

121. Eppich et al., Source determination of anthropogenic NO3 in groundwater by
analysis of 015N, 6180, and 011B: A case study from San Diego County, California,
GROUNDWATER RES. Ass’N oF CAL., Fresno, CA (June 13, 2012), https://perma.cc/XP7C-
HAPK.

122.  See CAL. WATER CODE § 13304 (2015) (explains “[w]aters of the state” means
any surface water or groundwater, including saline waters, within the boundaries of the
state); see also CAL. WATER CODE §§ 13050-13051 (2018).
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nitrate,123 state enforcement orders may be the best solution for communities
dealing with nitrate contamination.

In 2016, the State Water Board issued two initial enforcement actions for
nitrate contamination of groundwater: one against growers in the Salinas Valley124
and another in northern Tulare County.125 The Salinas Valley Order is currently on
hold after a settlement agreement was reached between the growers and the State
Water Board. The settlement requires the growers to provide replacement water for
communities impacted by nitrate contamination and to develop long-term
sustainable solutions for safe and affordable drinking water.126 The program also
includes free well testing for private domestic wells!?? to identify which wells are
impacted. The status of the Northern Tulare clean-up and abatement order is
unknown. When the State Water Board initiated the enforcement action against the
growers, the Board sent a confidential letter.128 The growers then released the letter
to the Fresno Bee rather than keep it confidential.229 Without the release of the
letter, the public would likely have no knowledge of the Order as it is unavailable
on the State Water Board’s website.130 It is unclear how this enforcement order
will play out, but based on the Salinas Valley Order,13! it seems likely that the
Order will lead to replacement water for impacted communities.

IV. Conclusion
Since California recognized access to safe and affordable drinking water as

a human right in 2012,132 several positive developments have occurred to help
communities. The State Water Board has several tools to both prevent the creation

123. State enforcement orders or other programs can be a source of sustainable
funding, where dischargers pay for replacement water and long-term drinking water
solutions for impacted communities.

124.  See Interim Replacement Water Settlement Agreement, CAL. WATER BD., https:/
/perma.cc/6 TK7-SLEE (last visited Oct. 23, 2018) (explains growers and state water board
settled in March 2017).

125.  See SWQCB Enforcement Letter to 27 Tulare County Farmers, CAL. WATER
BD. (Sept. 14 2016), https://perma.cc/K6H5-DUZ3.

126. See CAL. WATER BD., supra note 124.

127.  See Salinas Valley FREE Clean Drinking Water Program, CAL. WATER BD.
(last visited Oct. 23, 2018), https://perma.cc/TPA5-9T78.

128. See CAL. WATER BD., supra note 124.

129. See Lewis Griswold, State letter to farmers demands water to fix nitrate
problem, FRESNO BEE (Oct. 21, 2016), https://perma.cc/SLZ4-AP6U.

130. See Complaints, Judgments, Disciplinary Actions, and News Releases, CAL.
WATER BD. (last visited Oct. 7, 2018). https://perma.cc/CWL9-D69Z.

131. See CAL. WATER BD., supra note 124.

132.  See CAL. WATER CoDE § 106.3. (2013).
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of small, unsustainable water systems132 and to consolidate failing systems with
nearby compliant systems.134 Californians continue to vote for water bonds which
provide necessary funding for capital infrastructure projects.135 The state agencies
administering those funds provide incentives for projects that benefit
disadvantaged communities.13¢ California adopted a strong MCL for the
carcinogen 1,2,3-TCP37 and water providers have won cases against the parties
responsible for contamination.138

Despite this progress, there are still a million Californians each year who lack
safe and affordable drinking water.13® These Californians are disproportionately
comprised of vulnerable populations, including low-income communities of
color.240 Additional valuable tools have been developed but failed to pass the
legislature such as prohibiting new annexations4! to creating a new sustainable
source of funding.142 Even with these policy changes, California needs to continue
developing innovative solutions if it wants to be the first state to ensure everyone
has access to the human right to water.

133.  See S.B. No. 1263., supra note 28

134. See, id.

135.  See generally supra note 83.

136. See generally CAL. WATER BD. supra note 93.

137.  See CAL. WATER BD., supra note 111.

138.  See supra note 116.

139. See In Our Backyard, COMMUNITY WATER CENTER, https://perma.cc/785T-
YAQU (last visited Oct. 23, 2018).

140. See Maura Allaire et al., National Trends in Drinking Water Quality Violations,
PNAS (Nov. 16, 2017), https://perma.cc/GU3G-S7UB (“Furthermore, low-income rural
areas have a larger compliance gap than higher-income rural areas. Meanwhile, our indicator
of minority, low-income populations is associated with higher likelihood of total coliform
violations.”).

141. See CAL. Gov. CODE § 5675.3 (2016).

142.  See generally S.B. No. 623 2017-2018 Reg. Sess. (Cal. 2017) (Aug. 21, 2017),
https://perma.cc/VUV8-YVEN; see also CAL. LEGISLATIVE INFO., supra note 106; See also
CAL. LEGISLATIVE INFO., supra note 107.
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CWC Private Well Testing
Sample Date Field Point Location County Total Coliform E.coli Nitrate DBCP 1,2,3-TCP Chromium Uranium Arsenic
PHG 0 0 45 0.0017 0.0007 0.02 0.43 0.004
MCL =Maximum Contaminant Level, PHG = Public Health Goal, NL = Notification Level, OR= Owner Reported
MCL 0 0 45 0.2 0.005 (NL) 10.0 20 10
1 9.9.15 NTCO09 Yettem Tulare - - 16 ND ND 0.52 4 3.1
2 9.9.15 NTCO08 Yettem Tulare 5.2 3.1 35 ND ND 0.34 6.8 3
3 9.8.15 NTCO06 Orosi Tulare 150 <1 34 ND ND 1.8 1.6 1.9
4 9.8.15 NTCO7 Orosi Tulare <1 <1 74 0.15 0.16 0.54 4.4 1.2
5 9.10.15 NTC11 Reedly Fresno <1 <1 14 ND ND 0.28 1.8 2.1
6 9.10.15 NTC10 Reedly Fresno 2000 330 18 ND ND 0.39 1.6 2.3
7 8.19.15 NTCO05 Orosi Tulare 17 <1 61 ND ND 0.34 7.6 2.2
8 8.19.15 NTCO04 Orosi Tulare <1 <1 74 ND ND 0.54 5 0.88
9 8.18.15 NTCO03 Porterville Tulare 1 <1 6.3 ND ND ND 2.7 ND
10 8.18.15 NTCO1 Porterville Tulare 6.4 2 180 ND ND 0.27 14 1
11 8.15.17 NTC33 Seville Tulare <1 <1 28 ND ND 0.56 0.51 1.4
12 8.12.15 NTCO02 Orosi Tulare 290 <1 43 ND ND 0.55 1.3 1.6
13 3.8.16 NTC28 Visalia Tulare <1 <1 6.1 ND ND 0.33 0.72 ND
14 3.8.16 NTC29 Exeter Tulare 14 <1 14 ND ND 0.95 0.81 1.8
15 3.8.16 NTC31 E.Porterville Tulare 12 <1 15 ND ND ND 2.8 1.2
16 3.8.16 NTC27 Visalia Tulare <1 <1 22 ND ND 2.8 0.41 2
17 3.8.16 EPHH1 E.Porterville Tulare 53 <1 31 ND ND 0.22 3.7 0.82
18 3.8.16 NTC30 E.Porterville Tulare >200 <1 63 ND ND 3 3.7 1.9
19 2.11.16 NTC23 Porterville Tulare 29 <1 26 ND 0.003 0.76 2.5 1.3
20 2.11.16 NTC24 Terra Bella Tulare 11 <1 30 ND ND 0.17 4.1 ND
21 11.17.15 NTC18 Visalia Tulare <1 <1 31 ND ND 0.52 13 0.89
22 11.17.15 NTC16 Orosi Tulare <1 <1 33 ND ND 0.4 2.6 2.8
23 11.17.15 NTC17 Yettem Tulare <1 <1 200 ND ND 0.4 3.3 2.1
24 10.7.15 NTC14 Porterville Tulare >2400 <1 2.3 ND ND n/a* 2.9 12
25 10.7.15 NTC13 Porterville Tulare <1 <1 4.4 ND ND n/a* 54 ND
26 10.7.15 NTC12 Porterville Tulare <1 <1 45 ND ND n/a* 53 ND
27 10.7.15 NTC15 Porterville Tulare <1 <1 5.7 ND ND n/a* 4.6 2.1
28 10.20.15 SK01 Alameda Kern <1 <1 7 ND ND ND 16 11
29 10.20.15 SK02 Alameda Kern <1 <1 15 ND ND 0.4 13 8.7
30 10.20.15 SK03 Alameda Kern <1 <1 15 ND 0.0098 0.5 2.3 8.4
31 1.21.16 NTC20 Orosi Tulare <1 <1 17 ND ND 0.16 1.8 2.1
32 1.21.16 NTC21 E. Orosi Tulare <1 <1 72 ND ND 0.52 8.4 1.8
33 1.21.16 NTC22 E. Orosi Tulare <1 <1 80 ND ND 0.48 7.7 2
34 1.21.16 NTC19 E. Orosi Tulare 88 <1 98 ND ND 0.27 2.2 1.6
cfu/100ml cfu/100ml mg/L ug/L ug/L ug/L pCi/lL ug/L
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Cultural Property, Human Rights, and Sustainable
Development: The Case of the Ancient City of Durrés

Helga Turku*
Introduction

2018 has been declared the European Year of Cultural Heritage.? As such,
hundreds of events are being organized across Europe to celebrate each country’s
unique cultural heritage.2 Unfortunately, Albania has not been as successful in
protecting its cultural heritage. For example, since the fall of communism, the
ancient city of Durres (Dyrrah) has experienced rapid and intense development,
which favors concrete over sand along the coastline, destruction and over-
restoration of landmark buildings, and willful or negligent destruction of ancient
ruins in this open-air museum city.3 This article argues that individuals working
toward cultural heritage protection in Albania and elsewhere should capitalize on
the important link between cultural and natural heritage protection. Legal
challenges to development that focus only on cultural rights will not have the
same rhetorical or legal power than if they were combined with environmental
and human rights challenges to government policies that threaten cultural heritage
sites. This article highlights the protective measures international law provides
for cultural heritage, environmental heritage, and human rights. These three legal
frameworks overlap and should be used to ensure greater legal and political
success.

*  Helga Turku, (B.A., M.A., Middlebury; M.A., Ph.D., Florida Int’l; J.D., UC
Hastings) is a Washington, DC-based attorney and author of THE DESTRUCTION OF
CULTURAL PROPERTY ASs A WEAPON OF WAR: ISIS IN SYRIA AND IRAQ (New York: Palgrave
Macmillan, 2017). She previously lectured at San Francisco State University and worked
for U.S. Government-funded rule of law and security projects [turkuh@uchastings.edu].
The author would like to thank Jessica Vapnek for her thoughtful feedback, careful review,
and helpful exchange of ideas regarding this article.

1. Our heritage: where the past meets the future, EUROPEAN YEAR OF CULTURAL
HEeRITAGE (last visited Oct. 25, 2018), https://perma.cc/RY4U-YQY5.

2. Events around Europe, EUROPEAN YEAR OF CULTURAL HERITAGE (last visited
Oct. 25, 2018), https://perm a.cc/DF5P-XUDX.

3. Fatjona Mejdini, Albanians Fear Durrés Landmark Will Damage Ancient
Remains, BALKAN INSIGHT (Feb. 10, 2017), https://perma.cc/23YM-TYLZ.
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I. Looking at development and cultural heritage in Albania,
including the VVenetian Tower in Durrés and Project
Veliera

In late 2016, the municipality of Durrés started a six million-dollar project
called “Veliera” on the border of a Venetian Tower and the ruins of a Byzantine
wall.# This ambitious project envisioned a large concrete structure (60 meters
high) in the form of a sail. Durrés, known in antiquity as Epidamnus and
Dyrrachium (Dyrrah), was built in the seventh century BCE and contains a
wealth of ancient sites that showcase its layered history and vibrant civilization.®
Gaius Valerius Catullus, a Roman poet, described Dyrrachium as Durrachium
Hadriae tabernam, “the tavern of the Adriatic,” because one could stop during
their travels to enjoy the city, as Catullus himself did in 56 CE.® As the oldest city
in the Eastern Adriatic, Dyrrachium is known among historians as the site of the
revolution that preceded and catalyzed the outhreak of the Peloponnesian War.”
This ancient city is also the site of a major battle between Pompey and Julius
Caesar over control of Rome.2 Moreover, Dyrrachium was the site of the 1081
battle between the Norman and Venetian fleets, as the two sought control of the
Adriatic.® For centuries this city served as a point of connection between Rome
and Constantinople on the Via Egnatia, an ancient trade route.’® The long and
rich history of Dyrrachium explains the city’s large protective walls and diverse

4. See Kryebashkiaku i Durrésit Vangjush Dako prezanton njé tjetér projekt
madhor, “veliera” shesh i ri publik né hyrje té portit, BASHKIA DURRES (Apr. 22, 2016),
https://perma.cc/K7HZ-XCXH; Sokol Cobo, Projekti 4 milioné USD, ja si do jeté sheshi
para Portit t¢ Durrésit (Foto), SHQIP (Aug. 23, 2016), https://perma.cc/NSOL-5FXE/
(presenting a different tender amount for the project than presented by the mayor of the
Durrés Municipality).

5. Jack L. Davis et al., The Durrés Regional Archeological Project: Archeological
Survey in the Territory of Epidamnus/Dyrrachium in Albania, 72 HESPERIA 41, 41-119
(2003), available at https://perma.cc/6N3C-J22P.

6. M. Gwyn Morgan, Catullus and the “Annales Volusi,”” 4 QUADERNI URBINATI DI
CULTURA CLASSICA 59, 59-67 (1980), available at https://perma.cc/Y5UQ-YUSQ.

7. Dauvis et al., supra note 5, at 41; 1 THUCYDIDES, THE PELOPONNESIAN WAR, 24—
29, https://perma.cc/HC62-5T8Q.

8. Davis et al., supra note 5, at 42; see also Bill Yenne, JuLius CAESAR: LESSONS IN
LEADERSHIP FROM THE GREAT CONQUEROR 161 (2012).

9. GEORGIOS THEOTOKIS, THE NORMAN CAMPAIGNS IN THE BALKANS, 1081-1108
(2014).

10. Gjergj Frashri, Dy Pagezimet e Lashta te Durrésit — Epidam dhe Dyrrah,
BALKANWEB (Dec. 17, 2015), https://perma.cc/C8AJ-66XP/.
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architecture that lies in its ruins. Archeologists agree that present day Durrés “has
been built over ancient remains.”11

Discoveries can be found throughout the city, but the proposed project
location is also one of the richest sites due to three major monuments situated in
close vicinity: a well-preserved roman amphitheater, a byzantine protective wall,
and the Venetian Tower. In the project’s early stages, city workers digging with
heavy machinery, pickaxes, and shovels encountered a protective wall from the
early fourth century?2 and an eighteenth-century cannon.

In February 2017, a local NGO, Shogata Menv Group, filed a complaint
with the administrative court in Durrés.!3 They sought a permanent injunction
claiming that 40% of the territory where project Veliera was being built was a
type A archeological zone, and the remaining portion was a type B archeological
zone.* Both of these zones are protected by national cultural heritage law, which
classifies Durrés as an archeological park, museum city, historical ensemble, and
historical site.1> The Durrés Administrative Court ordered a temporary injunction
after archeological material was discovered. Yet, municipality workers continued
digging with heavy machinery in direct defiance of the court’s injunction.16

This issue was also brought up in the Durrés District Court where the
prosecutor sought the seizure of the cultural property in question, an injunction
on all further construction work, and charges of illegal construction and abuse of
power by the Durres municipality.l” The District Court ordered the preventive

11. Davis et al., supra note 5, at 42; Moikom Zeqo, Masakra arkeologjike né
Durrés, duhet moratorium pér ndértimet, KoHA JONE (Feb. 15, 2017), https://perma.cc
JANVL-WKXZ.

12.  Gjergj Frashri, ‘Veliera po e le Durrésin pa anikitetin e tij’, Frashri: E kegja te
Ministria e Kultures, FAX.AL (Feb. 2, 2017), https://perma.cc/ECL2-H5KJ.

13. Shogata Menv Group v. Bashkia Durrés, Perpara Gjykates Administrative te
Shkalles se Pare, Durrés, Decision No. 82-2017-152 (Feb. 16, 2017).

14. 1d.at2.

15. Law No. 9048, for Cultural Heritage (Apr. 7, 2003). Under Art. 28, a Type A
archeological zone is a site of outstanding value and of special importance for cultural
heritage. As such, it is protected in its entirety, architectural and technical components
may not be modified, and new construction near such area must respect the borders of the
protected zone. Art. 27 specifies that a Type B archeological zone is an area that is also
part of a historical site but is not categorized as type A by the ministry of culture; Decision
of Council of Ministers No. 237 (Mar. 23, 2011) (on the adoption of the regulation for the
administration of the archaeological site “A” and “B” of the city of Durrés).

16. Shogata Menv Group v. Bashkia Durrés, Perpara Gjykates Administrative te
Shkalles se Pare, Durrés, No. 31025-00176-82-2017 (Feb. 2, 2017) at 1; Video/Bashkia
Durrés rifillion puniment ne projektin ‘Veliera’, GAzeta OpiNION (Feb. 20, 2017),
https://perma.cc/79KD-U2CF.

17.  Prosecutor v. Bashkia Durrés, District Court of Durrés, Decision No. 103 (Mar.
3,2017).
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seizure of the immovable property, an injunction on further work, and allowed
further investigation of potential criminal acts.1® Although the municipality of
Durrés appealed the case, the Appeals Court upheld the lower court’s decision.®
Unfortunately, despite extensive evidence to the contrary, the District Court held
that there was no illegal construction or abuse of power by the municipality and
that the procedures to implement project Veliera were done according to the
law.20

After a wide condemnation of the project by the press and the general
public, the Minister of Culture testified in front of the Parliamentary Commission
on Education in February 2017.2! The Minister claimed the project plan was
presented to the Ministry in September 2016 and construction over portions
classified as archeological zone type A were supervised by specialized
institutions.22 Despite these statements, it does not take an archeologist to
question whether it is wise to use heavy machinery in a known archeological
area. Moreover, multiple sources reported that the digging continued even after
municipal workers encountered archeological material and, at times, no specialist
was in sight.23

The battle for the preservation of the site continued in the Administrative
Court of Appeals.2* Media sources claim that a decision issued on February 13,
2018—after a year of postponed hearings—was read behind closed doors.?>
While the decision has not yet been made public, it is reported that both parties
plan to appeal the decision.28 In various interviews, individuals present at the

18. Prosecutor v. Bashkia Durrés, District Court of Durrés, Decision No. 103 (Mar.
3, 2017).

19. Prosecutor v. Bashkia Durrés, Durrés Court of Appeals, Decision No. 10-2017-
656, 59 (Mar. 27, 2017).

20. Prosecutor v. Bashkia Durrés, District Court of Durrés, Decision No. 11-2018-
4916 (Oct. 9, 2018).

21. Eno Shkembi, Dako dhe Kumbaro raportojne per zbulimet arkeologjike ne
sheshin ‘Veliera’, GAZETA SHEKULLI (Feb. 13, 2017), https://perma.cc/98NL-4TUH.

22. 1d.

23. Pa praniné e arkeologéve vazhdojné punimet né projektin ‘Veliera,”, FAX.AL
(Apr. 24, 2017), https://perma.cc/SCR9-7H7S; Gezim Kabashi, ‘Veliera’ zgjon nga gjumi
durrsakét né mbrojtje té trashégimisé, ReEPORTER.AL (Feb. 16, 2017), https://perm
a.cc/X3AJ-LLKB (Arguing that safeguards installed after the matter was brought to court
were too little too late. Despite this, the opposition among the people of Durrés, expressed
in civil society, media, and by the constituents, shows a strong desire to preserve cultural
heritage.).

24. Gjykata Administrative e Apelit shtyn vendimin, fati i “Velierés’ vendoset né 24
shtator, SHQUIPTARJIA (Sept. 14, 2018), https://perma.cc/263F-SHBF.

25. Klodjana Haxhiaj, Bashkia e Durrésit apelon vendimin per sheshin “Valeria™:
Dako i Prere, BALKANWEB (Mar. 31, 2018), https://perma.cc/J9DM-AUEP.

26. Id.
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hearing reported that the decision gave the green light for a modified version of
the project that protects a significantly reduced area classified as a type A
archeological site. Furthermore, the Administrative Court of Appeals declined to
hold those in charge of the project criminally responsible for destruction of
cultural heritage.?’

Building concrete structures of this type fundamentally changes the
character of a city and its historic environment. For example, project Veliera is
likely to have a negative impact upon the contemporary landscape of Durrés, both
below and above ground.28 The proposed concrete “sail” will obscure the view
provided by the city’s main avenue, a 1930s Italian-designed street with unique
architectural buildings.2® The avenue was planned as an integral element of the
city, with dock gates and buildings that add to the layered history of Durrés.30
The Veliera project is designed by an Italian architect, which is ironic given the
inorganic and incoherent nature of this proposed cement structure.3! Erecting
Veliera on this archeological site will not only damage the underground
archeological treasures of this city, but also upstage the Venetian Tower and
harm the city’s broad cultural heritage.

As the battle between preservationists and the project’s supporters
continues, the residents of Durrés remain outraged at the pitiful conditions of the
site.32 Indeed, prior to ceasing all work due to court orders, workers excavated a
large hole, which was later partially filled with dirt and surrounded by wires in an
important area of the city that is now a gaping eyesore.33 Fortunately, Albania is a
signatory to most international instruments that govern and protect cultural and
environmental heritage.3* The following sections highlight important legal
principles that apply to the protection of cultural and environmental heritage.

27. Leonidha Musaj, ‘Veliera’, Gjykata vendosi pro projektit 6 million USD,
GAZETA PANORAMA (Feb. 14, 2018), https://perma.cc/6M3N-RGRJ.

28. Julia Vrapi, Moikom Zeqo: Ministria e Kulturés nuk e ka idené se ¢faré éshté
arkeologjia, “Veliera” njé nga skandalet mé t& médha, SOT News (Feb. 16, 2017),
https://perma.cc/SBNZ-WGSS.

29. Meri Semini, Loreta Capeli, & Florian Nepravishta, Overview of the Italian
Architecture in Durrés from 1920 to 1944, 5 INT’L J. ScI. & REs., no.7 (2016), at 855, 855-
891.

30. Id.

31. E njéjta doré. Arkitekti i stadiumit, i kontraktuar edhe nga Vangjush Dako pér
projektin ““Veliera” né Durrés, Res PusLICA (Apr. 25, 2016), https://perma.cc/Y2C5-
UCzw.

32.  “Veliera’, e bllokuar né gjykaté. Beton dhe inerte né gendér té Durrésit, Top
CHANNEL (Feb. 25, 2018), https://perma.cc/CH5C-7HES.

33, 1d.

34. Ratified Conventions — Albania, UNESCO, https://perma.cc/Z7KS-HEJ9.
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I1. International law dictates the protection of cultural
heritage sites during times of peace

The basis for protection of cultural and natural heritage during times of
peace is the 1972 Convention Concerning the Protection of the World Cultural
and Natural Heritage (“UNESCO 19727).35 This Convention was the first
international instrument to recognize that common cultural and natural heritage
sites are equally important to all human kind. Specifically, its Preamble
establishes, “that parts of the cultural and natural heritage are of outstanding
interest and therefore need to be preserved as part of the world heritage of
mankind as a whole.”36 The Preamble goes on to recognize that the “deterioration
or disappearance of any item of the cultural and natural heritage constitutes a
harmful impoverishment of the heritage of all the nations of the world.”3” The
Convention is unique and avant-garde for its time because it recognizes the
congruent nature of cultural and national heritage protection.

The final text of the 1972 UNESCO World Heritage Convention is the
result of two different drafts.38 One was drafted by the International Council on
Monuments and Sites (“ICOMOS™) and focuses on cultural heritage.3® The other
was drafted by the International Union for Conservation of Nature (“IUCN”) and
aims to protect natural heritage.*0 In creating “a common regime™*! to protect
cultural and natural heritage, the Convention recognizes the symbiotic link
between culture and nature. This legal structure of the Convention allows for the
much-needed comprehensive protection of culture and natural heritage.
Francesco Francioni notes that “[t]his dynamic character of international law in
the areas of natural and cultural heritage ... has facilitated the development of
interpretative criteria that permit(s) the adaptation of existing law to new realities
and risks.”2 In fact, the principle of sustainable development is embodied in “the
textual meaning or the original intent of the parties [which point] to the necessity
of reconciling the treaty commitment with new requirement(s) and legitimate

35. Convention concerning the Protection of the World Cultural and Natural
Heritage pmbl., U.N. LIBRARY OF INTERNATIONAL Law (Nov. 16 1972), https://pe
rma.cc/SL59-AHBD [hereinafter “UNESCO 1972"].

36. Id.atl.

37. 1d.

38. Janet Blake, International Cultural Heritage Law 114 (Aug. 11, 2015).

39. UNESCO Final Rep., SCH/CS/27/8 (Dec. 31, 1968), https://perma.cc/3MTE-
QEJ6.

40. Int’l Union for Conservation of Nature [IUCN], CONVENTION ON
CONSERVATION OF WORLD HERITAGE (Oct. 1971), https://perma.cc/U8GE-ZZ4H.

41. FRANCESCO FRANCIONI ET AL., THE 1972 WORLD HERITAGE CONVENTION — A
COMMENTARY (2006).

42. Id.at6.
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objectives of the international community.”#3 Yet the Convention is as flexible as
the international and domestic legal system will allow and more needs to be done
to overcome the institutional and legal limitations.

Fortunately, the idea that protecting cultural and natural heritage as key to
sustainable development is well supported in international forums. For example,
in Goal 4 of the 2030 Agenda for Sustainable Development of the U.N. General
Assembly, member states pledge to “ensure that all learners acquire the
knowledge and skills needed to promote sustainable development ... through
education . . . and appreciation of cultural diversity and of culture’s contribution
to sustainable development.”#* Furthermore, Goal 11.4 of the 2030 Agenda also
calls upon states to “[s]trengthen efforts to protect and safeguard the world’s
cultural and natural heritage.”4°

ICOMOS, which is a technical Advisory Body of the World Heritage
Committee, has advocated in “Cultural Heritage, the U.N. Sustainable
Development Goals [SDGs] and the New Urban Agenda [NUA]” for progressive
integration of cultural heritage into urban development policies in order to
“enhance sustainability of urban areas through heritage, in the context of Agenda
2030 ....™6 Considering the rate of urbanization, development, and ever
changing socio-economic, environmental, and political conditions in a globalized
world, there is an “emerging need for a paradigm shift in the concept of
development in more humanistic and ecological terms [which means] that culture
and cultural heritage/landscape play a critical role in the achievement of this new
humanistic and ecological paradigm of a sustainable city.”*’ In fact, both cultural
heritage and natural resources are finite, which makes their integrated protection
even more important in and ever-expanding globalized/industrialized world.

Although more needs to be done to foster interconnectivity in the law for
cultural and natural heritage protection, it is important to note that states already
have the responsibility to integrate general guidelines for sustainable
development and protection of cultural and natural heritage into their state laws
and policies. Under the UNESCO 1972 Convention, state parties are required to
protect and transmit to future generations the importance of cultural heritage in
their territories®® by recognizing the need for protection, preservation, and

43. FRANCESCO FRANCIONI ET AL., THE 1972 WORLD HERITAGE CONVENTION — A
COMMENTARY (2006) at 6.

44, G.A. Res. 70/1 (Sept. 25, 2015) at Goal 4.

45. Id. at Goal 11.4.

46. Council on Monument Sites [ICOMOS], Cultural Heritage, the UN Sustainable
Development Goals, and the New Urban Agenda, International (Feb. 15, 2016) at 2, https:
/Iperma.cc/8HBZ-2PRT.

47. 1d.

48. UNESCO 1972 at art. 4.

127



Hastings Environmental Law Journal, Vol. 25, No. 1, Winter 2019

diffusion of knowledge.*® Each state party also recognizes their obligation to “do
all [they] can” both with their own resources and international assistance to
obtain this goal .50

In order to adhere to Article 4, the 1972 Convention lays out specific
obligations to help protect cultural property in each member state’s territory.
Under Article 5, member states must take “effective and active measures” to
protect, conserve and preserve its cultural heritage in a way that is appropriate for
each country.5! While the Convention acknowledges respect for state sovereignty,
member states also recognize the importance of world heritage and the duty of
the international community as a whole to protect it.>2 More importantly, each
state agrees to not intentionally or unintentionally take measures that damage the
cultural heritage referred to in Article 1.53

As expressed in Article 4 of the Convention, the duty to protect and
preserve cultural heritage is an obligation owed to all parties to the Convention.>*
As such, all member states can, “jointly or severally . .. compel performance . ..
by way of judicial proceedings, where possible, or even countermeasures.”®
Furthermore, under the International Law Commission’s Articles on the
Responsibility of States for Internationally Wrongful Acts, “[a]ny State other
than an injured State is entitled to invoke the responsibility of another State . . . if
the obligation breached is owed to a group of States including that State, and is
established for the protection of a collective interest of the group.”® Article
48(2)(a) gives state parties the right to claim “cessation of the internationally
wrongful act.”>” At present, UNESCO 1972 has 193 member states,8 confirming
that these principles are universally accepted.>®

Other international conventions on the protection of cultural heritage also
recognize its universal value.® The expansion of the body of law to protect

49. See generally UNESCO 1972.

50. Id.atart. 4.

51. Id.atart. 5.

52. Id.atart. 6(1).

53. Id. atart. 6(3).

54. Roger O’Keefe, World Cultural Heritage: Obligations To The International
Community As A Whole, 53 INT’L & Comp. L.Q., 189, 190 (2004).

55. Id.

56. G.A. Res. 56/83, annex, art. 48(1)(a), Articles on Responsibility of States for
Internationally Wrongful Acts (Dec. 12, 2001).

57. Id. atart. 48(2)(a).

58. UNESCO, States Parties Ratification Status to the World Heritage Convention
(last visited Feb. 27, 2017), https://perma.cc/DIMF-T5SF.

59. Roger O’Keefe, supra note 54, at 207.

60. Hague Convention for the Protection of Cultural Property in the Event of
Armed Conflict pmbl., May 14 1954, 249 UNTS 215.
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cultural heritage demonstrates wide acceptance among states that cultural
heritage deserves protection as the common heritage of humanity. This principle
is present during both armed conflict and times of peace. For example, the
preamble to the 1954 Hague Convention for the Protection of Cultural Property in
the Event of Armed Conflict highlights that “damage to cultural property
belonging to any people whatsoever means damage to the cultural heritage of all
mankind” because “each people makes its contribution to the culture of the
world.”8 Subsequent U.N. documents also recognized that the purpose of the
Convention was to protect the cultural heritage of all people for future
generations.52 The states are not only the custodians of cultural heritage in their
own territories, but also have a normative duty to others to protect humanity’s
heritage.53 As such, UNESCO’s Recommendation Concerning the Protection, at
National Level, of the Cultural and Natural Heritage states that “every country in
whose territory there are components of the cultural . . . heritage has an obligation
to safeguard this part of mankind’s heritage and to ensure that it is handed down
to future generations.”4

Cultural heritage also plays a vital role in state identity and preservation.5®
This is reflected in the Preamble to the Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
Property (“UNESCO 19707),66 which states that “cultural property constitutes
one of the basic elements of civilization and national culture, and that its true
value can be appreciated only in relation to the fullest possible information

61. Hague Convention for the Protection of Cultural Property in the Event of
Armed Conflict pmbl., May 14 1954, 249 UNTS 215.

62. First Meeting of the High Contracting Parties to The Hague Convention, 61
UNESCO Doc. CUA/120 (Sept. 3 1962), https://perma.cc/2G4V-Z6VT.

63. Sharon Williams, The International and National Protection of Movable
Cultural Property: A Comparative Study, 51 BriTisH Y.B. INT’L L. 300-01, no. 1 (Jan. 1,
1978).

64. 1972 Recommendation Concerning the Protection, at National Level, of the
Cultural and Natural Heritage, UNESCO Doc. 17C/Res. 30, pmbl.; 1997 Declaration on
the Responsibilities of the Present Generations towards Future Generations, UNESCO
Doc. 29C/Res 44, art. 7. (Declaring that “the responsibility to ... protect and safeguard the
... tangible cultural heritage and to transmit this common heritage to future generations”
applies not just states, but to society as a whole.).

65. See generally Andrzej Jakubowski, STATE SUCCESSION IN CULTURAL PROPERTY
(2015) (reviewing international law on cultural property during state succession and
highlighting the importance that states place on retrieving their cultural property from the
prior political entity).

66. Convention on the Means of Prohibiting and Preventing the lllicit Import,
Export and Transfer of Ownership of Cultural Property, Nov. 14, 1970, 823 UNTS 231
(hereinafter “UNESCO 19707).
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regarding its origin, history and traditional setting.”®” The Convention highlights
that member States have a moral duty to respect their own cultural heritage and
that of others.88 While this principle is legally binding to its 137 member
parties,® the general applicability of it is well accepted in customary international
law.

The duty to protect and preserve cultural heritage is not only relevant to
international relations, but also in a domestic context where the issue of
protecting cultural heritage is raised within a state’s own territory.”® For example,
the Taliban’s destruction of the great Buddhas of Bamyian led to the Declaration
of Intentional Destruction of Cultural Heritage (“UNESCO Declaration 2003™),
which aims to prohibit intentional state destruction of cultural heritage.”™ In its
preamble, the Declaration states that “cultural heritage is an important component
of the cultural identity of communities, groups and individuals, and of social
cohesion, so that its intentional destruction may have adverse consequences on
human dignity and human rights.”’2 The Declaration also reiterates the
importance of cultural heritage for succeeding generations,” and calls on states to
“take all appropriate measures to prevent, avoid, stop and suppress acts of
intentional destruction of cultural heritage, wherever such heritage is located.””*
States who intentionally destroy or fail to take adequate measures to prohibit,
prevent and stop such destruction of cultural heritage (whether or not the site is
recognized as a UNESCO World Heritage Site) bear the responsibility for their
destruction to the extent outlined by international law.” States also have an
obligation to prosecute individuals who commit or order acts of intentional
destruction of cultural heritage.”® The Declaration underlines that states must
respect international norms on human rights and international humanitarian law,
especially when cultural heritage is being attacked in concert with other human
rights violations.”

As illustrated by international documents on cultural heritage, culture holds
an intrinsic value for the identities of people, nations, and states. This is why it

67. UNESCO 1970, at pmbl.

68. Id.

69. UNESCO, States Members (Nov. 14, 1970), https://perma.cc/464H-9SXT.

70. Francesco Francioni, Beyond State Sovereignty: The Protection of Cultural
Heritage as a Shared Interest of Humanity, 25 MicH. J. INT’L L.1209, 1214 (2004).

71. UNESCO Res. 32/33, UNESCO Declaration Concerning the Intentional
Destruction of Cultural Heritage (Oct. 17, 2003), at 62.

72. 1d.

73. Id.atArtl.
74. Id. at Art 11,
75. Id. at Art VI.
76. Id. at Art VII.

77. ld.at Art IX.
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deserves special protections in law and policy. The 1968 UNESCO
Recommendation on Cultural Property Endangered by Public Works?® describes
cultural heritage as “the product and witness of the different traditions and of the
spiritual achievements of the past and thus is an essential element in the
personality of the peoples of the world.””® Universal interest in preserving
cultural heritage creates the basis for its protection and the strong condemnation
of those who act to damage or destroy it.

I11. An outlook on human rights and development
A. When should property be called cultural property or heritage?

While international instruments adopted by UNESCO (and other related
conventions) outline the meaning of cultural property and cultural heritage and
why it should be protected, critics outline the difficulties in translating universal
norms, local values, and legal applications in a consistent and meaningful way.8°
Laurajane Smith uses the phrase “the Authorized Heritage Discourse” (AHD),8!
to identify expert rhetoric to articulate the fluidly defined idea of heritage. As
such, the definition of heritage, and its protection, has become a highly regulated
and dichotomized field where experts strive to protect heritage for future
generations while “disengag[ing] the present (or at least certain social actors in
the present) from an active use of heritage.”82

Given that heritage is not bound to an object or physical space, but it has
layers of meaning in space, time and identity, the legal term to describe culture
and cultural objects has evolved over the years. Moreover, the discourse on
human rights increasingly overlaps with most aspects of development,
environmental sustainability, and security, which creates the need to use the term
“heritage” in order to capture the material and immaterial dimensions of culture.
The material/tangible and immaterial/intangible elements of heritage are in many
ways two sides of the same coin. This is because “[h]eritage only becomes
‘heritage’ when it becomes recognizable within a particular set of cultural or
social values, which are themselves ‘intangible.”8% Objects, buildings, and places
become tangible cultural heritage when polity, constituents, and laws assign

78. UNESCO Res. 15/B, Recommendation concerning the Preservation of Cultural
Property Endangered by Public or Private Works (Nov. 19, 1968), at 139.

79. Id.

80. LAURAJANE SMITH, Uses oF HERITAGE (New York: Routledge, 2006) at 29.

81. Id.

82. Id.

83. LAURAJANE SMITH & NATSUKO AKAGAWA, INTANGIBLE HERITAGE 6 (New
York: Routledge, 2009).
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special value to them.84 Given that objects themselves do not possess an inherent
value that elevates them to cultural heritage status, it is the social construction of
these values that creates heritage.

It may be useful to conceptualize all heritage as intangible,8 since heritage
is a social construction and impacts society’s knowledge, understanding, and
collective memory. In a 1979 study, U.N. Special Rapporteur Francesco
Capotorti argued that “culture” must be broadly interpreted to encompass
traditions, customs, morals, as well as the arts, cultural institutions, and
education.8 In line with this ideology, the Office of the High Commissioner for
Human Rights endorsed an expansive conceptualization of culture to include, “a
particular way of life associated with the use of land resources, especially in the
case of indigenous peoples.”8” Special Rapporteur, Karima Bennoune, has also
proactively expanded the meaning of cultural rights in a development context.88
She states that “(c)ultural heritage is to be understood as the resources enabling
the cultural identification and development processes of individuals and groups
which they, implicitly or explicitly, wish to transmit to future generations.”8?

B. The right to a cultural life

Cultural heritage is a recognized human right.®® As such, states have a duty
to safeguard and ensure respect for cultural heritage.®! In March 2011, a report

84. LAURAJANE SMITH & NATSUKO AKAGAWA, INTANGIBLE HERITAGE 6 (New
York: Routledge, 2009).

85. Smith, supra note 80, at 2.

86. Franceso Capotorti (Special Rapporteur of the Sub-Commission on Prevention
of Discrimination), Study on the Rights of Persons Belonging to Ethnic, Religious and
Linguistic Minorities, U.N. Doc. E/CN.4/Sub.2/384/Rev.1, at 99-100 (1979).

87. Office of the High Commissioner for Human Rights, CCPR General Comment
No.23, 1 7, U.N. Doc.HRI/GEN/1/Rev.1, 38 (Apr. 8, 1994).

88. Karima Bennoune, Report of the Special Rapporteur in the Field of Cultural
Rights, U.N. Doc. A/HRC/31/59 (Feb. 3, 2016).

89. Id.147.

90. UNESCO Res. 31/25, Universal Declaration on Cultural Diversity, Article 4
(Nov. 2, 2001); see also UNESCO Res. 31/25, Article 1 (“Culture takes diverse forms
across time and space. This diversity is embodied in the uniqueness and plurality of the
identities of the groups and societies making up humankind. As a source of exchange,
innovation and creativity, cultural diversity is as necessary for humankind as biodiversity
is for nature. In this sense, it is the common heritage of humanity and should be
recognized and affirmed for the benefit of present and future generations.”); see also
UNESCO Res. 33, preamble (Oct. 20, 2005) (“[C]ultural diversity forms a common
heritage of humanity and should be cherished and preserved for the benefit of all.”).

91. UNESCO Res. 32, Article 1, Convention for the Safeguarding of Intangible
Cultural Heritage (Nov. 17, 2003) (outlining the purpose of the convention); see also
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adopted by the Human Rights Council, officially endorsed cultural rights as
human rights. The 2011 report states:

As reflected in international law and practice, the need to
preserve/safeguard cultural heritage is a human rights issue. Cultural
heritage is important not only in itself, but also in relation to its
human dimension, in particular its significance for individuals and
communities and their identity and development processes.%?

Other international instruments have also recognized this human right. The
1948 Universal Declaration of Human Rights, which forms the basis of
international human rights law, states that “[e]veryone has the right freely to
participate in the cultural life of the community, to enjoy the arts.”®® Under
Article 15(1)(a) of the 1966 International Covenant on Economic, Social and
Cultural Rights (ICESCR), state parties “recognize the right of everyone ... to
take part in cultural life.”?* Member states have an obligation to “take steps . . . to
achiev[e] progressively the full realization of the rights recognized in the
Covenant.”% According to the Committee for Economic, Social and Cultural
Rights (“The Committee™), the right to partake in cultural life is “associated with
the use of cultural goods.”? U.N. Special Rapporteur on Cultural Rights, Farida
Shaheed, stated that “access to and enjoyment of cultural heritage as a human
right is a necessary and complementary approach to the
preservation/safeguard[ing] of cultural heritage.”%”

The Committee established in May 1986 by the Economic and Social
Council®® has further clarified the nature of state parties’ obligation under Art.

JANET BLAKE, CULTURAL HERITAGE AND HUMAN RIGHTS (Oxford: Oxford University
Press, 2015), 271.

92. Farida Shaheed, Report of the Independent Expert in the Field of Cultural
Rights, § 77, U.N. Doc. A/HR/C/17/38 (Mar. 21, 2011); ANDRZEJ JAKUBOWSKI, CULTURAL
RIGHTS AS COLLECTIVE RIGHTS: AN INTERNATIONAL LAwW PERSPECTIVE (Leiden: Brill,
2016).

93. G.A. Res. 217 (lll) A, Article 27, Universal Declaration of Human Rights
(Oct.12, 1948).

94. Roger O’Keefe, The Right to Take Part in Cultural Life, 47 INT’L & Cowmp. L.Q.
877,904 (1998).

95. G.A. Res. 2200 (XXI) A, Article 2(1), International Covenant on Economic,
Social and Cultural Rights (Dec. 16, 1966).

96. Comm. on Economic, Social and Cultural Rights, General Comment No. 21, |
15(b), U.N. Doc E/C12/GC/21 (Dec. 21, 2009).

97. Shaheed, supra note 92, 1 2.

98. Economic and Social Council Res. 1985/17, U.N. Doc. E/1985/85, at 15-16
(May 28, 1985).
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2(1) of the ICESCR. Notably, Article 15 of the ICESCR is “not simply a non-
discriminatory provision.”®® Member states must take steps to progressively
achieve the full implementation of the rights recognized in the Covenant.100

Therefore, just “removing any formal barriers to the equal participation101
of citizens in cultural life does not satisfy the member states’ obligation to
“recognize the right of everyone to take part in cultural life.”02 This provision is
not solely about form but also about substance. A community must have the
ability to substantively partake, enjoy, create, and benefit from works of art and
related fields.193 Member states have a duty to proactively foster meaningful
“participation in, and access to, cultural life,”20* by providing information to
promote popular participation, ensuring affordable access (both financial and
physical) to local cultural activities, and promote the use of the Internet for access
to the cultural heritage of mankind.105

Recognizing that “full realization of all economic, social and cultural rights
will generally not be able to be achieved in a short period of time,” the
Committee used the term “progressive realization” to emphasize state parties’
obligation both in conduct and result.1% This hybrid implementation allows for
accountability for states with developed and developing economies, that is, the
duality of measurement for both conduct and result fosters a more rigorous
implementation of state obligations under this Covenant regardless of their
resources.

Furthermore, 2008 Guidelines on Treaty-Specific Documentation require
member states to “indicate the measures taken to protect cultural diversity [and]
promote awareness of . .. cultural heritage.”07 In addition to creating measures
for meaningful accessibility, member states have an obligation to protect,

99. O’Keefe, supra note 94, at 905.

100. Comm. on Economic, Social and Cultural Rights, General Comment No. 3, {
9, U.N. Doc E/1991/23 (Dec. 14, 2009) [hereinafter General Comment No. 3].

101. O’Keefe, supra note 94, at 906.

102. G.A. Res. 2200 (XXI) A, Article 15(1)(a), International Covenant on
Economic, Social and Cultural Rights (Dec. 16, 1966).

103. O’Keefe, supra note 94, at 906.

104. U.N. Secretary-General, Guidelines on Treaty-Specific Documents to be
Submitted by States Parties Under Article 16 and 17 of the International Covenant on
Economic, Social and Cultural Rights, 1 67, U.N. Doc. E/C12/2008/224 (Mar. 2009)
[hereinafter Treaty-Specific Documents].

105. Treaty-Specific Documents, supra note 104.

106. General comment No.3, supra note 100, 1 1.

107. Treaty-Specific Documents, supra note 103, { 68; See also U.N. Secretary-
General, Compilation of Guidelines on the Form and Content of Reports to be Submitted
by States Parties to the International Human Rights Treaties, | 73, U.N. Doc.
HRI/Gen/2/Rev. 6 (June 3, 2009).
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promote, conserve, and diffuse development of culture and science.l% These
reports are meant to be meaningful, thus positively impacting people’s life and
not just legislation on paper.199

In discussing the substantive issues surrounding the implementation of
ICESCR, the Committee noted in General Comment No. 9 that “the Covenant
adopts a broad and flexible approach which enables the particularities of the legal
and administrative systems of each State, as well as other relevant considerations,
to be taken into account.”19 However, this flexibility is limited only to the
particular legal and administrative system of a member state, while adherence to
the principles of international human rights law must remain constant.!l! The
Committee noted that:

the Covenant does not formally oblige States to incorporate its
provisions in domestic law, [but] such an approach is desirable
[because] ... incorporation avoids problems that might arise in the
translation of treaty obligations into national law, and provides a basis
for the direct invocation of the Covenant rights by individuals in
national courts.112

As such, the Committee “strongly encourag[ed] the formal adoption or
incorporation of the Covenant in national law.”113 In comment No. 9, the
Committee also advised domestic courts to:

take account of Covenant rights where this is necessary to ensure that
the State’s conduct is consistent with its obligations under the
Covenant. Neglect by the courts of this responsibility is incompatible
with the principle of the rule of law, which must always be taken to
include respect for international human rights obligations.114

Moreover, in interpreting domestic law that conflicts with the principles in
the Covenant, courts are advised to adhere to international law.11®

108. Treaty-Specific Documents, supra note 103, { 70.

109. O’Keefe, supra note 94, at 905-906.

110. Comm. on Economic, Social and Cultural Rights, General Comment No. 9, |
1, U.N. Doc E/C.12/1998/24 (Dec. 3, 1998) [hereinafter General Comment No. 9].

111. 1d. 912, 3.

112. 1d.f8.
113. Id.

114. 1d.114.
115. Id. {1 15.
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The Committee has also commented on a member state’s specific
obligations in the context of development and business activities.116 General
comment No. 24 points out that at times states fail to ensure compliance with
internationally recognized human rights, norms, and standards when they face
economic pressures and rapid expansion of business activities.1?” The Committee
highlighted that the states’ obligation to respect cultural rights “is violated when
State parties prioritize the interests of business entities over Covenant rights
without adequate justification, or when they pursue policies that negatively affect
such rights.”118 State members also violate their obligations when corruption is
allowed to flourish at the highest levels of government. Corruption “undermines a
State’s ability to mobilize resources for the delivery of services essential for the
realization of economic, social and cultural rights. It results in discriminatory
access to public services, in favor of individuals with the power to influence
authorities, including offering bribes or resorting to political pressure.”11® States’
obligations are also violated when states fail to take the necessary steps, “to the
maximum of their available resources™20 to foster the full realization of the rights
protected by this Covenant.

As mentioned in comment No. 9, judicial and non-judicial remedies are
available under this Convention. In comment No. 24, the Committee reiterated
that violations of the Convention:

will often be remedied by an individual claim against the State,
whether on the basis of the Covenant itself or on the basis of domestic
constitutional or legislative provisions that incorporate the guarantees
of the Covenant. However, where the violation is directly attributable
to a business entity, victims should be able to sue such an entity either
directly on the basis of the Covenant in jurisdictions which consider
that the Covenant imposes self-executing obligations on private
actors, or on the basis of domestic legislation incorporating the
Covenant in the national legal order.12

116. Comm. on Economic, Social and Cultural Rights, General Comment No. 24,
U.N. Doc. E/C.12/GC/24 (Aug. 10, 2017) [hereinafter General Comment No. 24].

117. 1d. 71

118. Id. 712

119. Id. 1 20; See generally Human Rights Council Res. 23/9, U.N. Doc.
A/HRC/RES/23/9 (June 20, 2013); see generally G.A. Res. A/RES/69/199 (Feb. 5, 2015).

120. General comment No.24, supra note 116, { 23.

121. Id. 751
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IV. Cultural rights and environment

Despite the well-recognized right to a cultural life, cultural heritage is
constantly under threat both from natural elements and human impact, despite
existing legal protections.122 Modernization and development has accelerated this
process—especially in developing countries, as is the case in Albania—due to
rapid expansion and often poorly planned urbanization.123 The World Bank has
directly linked poorly planned (or unregulated) development projects to the
degradation of habitat, environmental pollution, and, or deterioration of a
traditional way of life.124 Due to ill preparation or overly zealous developers,
cultural heritage may be damaged “before (through destruction of sites prior to
project startup), during (by the construction itself), and after the project (due to
physical changes and changes in settlement patterns).”125 Unfortunately, a
general trend has developed that prioritizes private interests over public values,
causing more severe consequences when there are limited financial and
professional resources.126

The very nature of modernization and development, like large civil
engineering projects (which un-harmoniously divide cultural and archeological
landscapes), unplanned urban growth or heavy industrialization, and increased air
pollution which constantly damages old structures, are all byproducts that put
cultural heritage in further risk.12? The Getty Conservation Institute points out
that:

In the current climate of globalization, technological advancement,
population mobility, and the spread of participatory democracies and
market economies, it has become quite clear to the broad conservation
community that these and other societal trends are profoundly and
rapidly changing cultures and communities. The future of the

122. Centre for Global Heritage and Development, “Heritage & Environment,”
https: //perma.cc/Z6H8-BKD6.

123. The World Bank, Environmental Department, Cultural Heritage in
Environmental Assessment, ENVIRONMENTAL ASSESSMENT SOURCEBOOK UPDATE No. 8
(Sept. 1994) at 1, https://perma.cc/T8BG-68TQ.

124. Id.

125. Id.

126. Hans-Rudolf Meler, Michael Petzet & Thomas Will, Cultural Heritage and
Natural Disasters: Risk Preparedness and the Limits of Prevention, HERITAGE AT RIsK, 9-
20 (Hans-Rudolf Meler, Michael Petzet & Thomas Will eds., TUDpress Special Ed. 2007).

127. Erica Avrami, Randall Mason & Marta de la Torre, VALUES AND HERITAGE
CONSERVATION 3-4 (Getty Conservation Inst., 2000).
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conservation field will stem not only from heritage objects and sites
themselves but from the context in which society embeds them.128

The idea that cultural heritage is an open concept that encapsulates human
environment has long circulated in academic and policy platforms. The 1972
UNESCO Convention Concerting the Protection of the World Cultural and
Natural Heritage explicitly addresses these two related aspects in unity.12® In
Acrticle 1 of the Convention, cultural heritage is defined as monuments, groups of
buildings, and sites “which are of outstanding universal value from the historical,
aesthetic, ethnological or anthological point of view.”130 Given that humanity is
dynamically interconnected with the environment,131 it is useful for both policy
and practical purposes to consider cultural heritage protection law not as a
separate concept but as an integral part of environmental law as a whole.132

Legal regimes that protect cultural and natural heritage are symbiotic
because they work similarly toward a “sustainable heritage, akin to the already
accepted human right to clean health and sustainable environment.”233 Being able
to integrate the different legal protections that safeguard cultural and natural
heritage will allow for more comprehensive protections of human rights. The
systemic nature of these deeply interrelated fields can lead to a positive circular
pattern where the protection of human rights, cultural, and environmental
heritage, leads to a more comprehensive platform for sustainable development.

In discussing challenges that world heritage and cultural diversity face in an
ever-changing social and environmental dimensions, the former Director-General
of ICCROM Mounir Bouchenaki noted that:

we have become aware over recent decades, since the adoption of the
1972 Convention, that culture and nature cannot be separated in our
approach to ‘heritage’ if we are to render a true account of the
diversity of cultural manifestation and expressions, and in particular
those in which a close link is expressed between human beings and
their natural environment.134

128. Erica Avrami, Randall Mason & Marta de la Torre, VALUES AND HERITAGE
CONSERVATION 3-4 (Getty Conservation Inst., 2000).

129. Convention Concerning the Protection of the World Cultural and Natural
Heritage (last visited Oct. 18, 2018), https://perma.cc/2ZVS-DC2J.

130. Id.atart. 1.

131. UNESCO, Operational Guidelines for the Implementation of the World
Heritage Convention, U.N. Doc. WHC.17/01, 1 90 (July 12, 2017).

132. Janet Blake, INTERNATIONAL CULTURAL HERITAGE LAW 117 (Aug. 11, 2015).

133. Id. at 122.

134.  Mounir Bouchenaki, World Heritage and Cultural Diversity: Challenges for
University Education, in WORLD HERITAGE FOR CULTURAL DiIversITY 25 (Dieter
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The interdependent dynamics between human rights, cultural and
environmental heritage, and sustainable development are too important to ignore.
While there are numerous bodies of law both internationally and domestically
that protect these three areas, there are still ongoing battles to protect cultural
sites from aggressive overdevelopment (e.g., Veliera project). This shows that the
current legal framework is not fully developed to encompass these three core
elements of sustainability.

V. Conclusion

According to current international law, cultural, and environmental heritage
in all sovereign states is important for all humanity.13> As such, it should be
protected against the wishes of that state. This new configuration of the power of
international law and state sovereignty:

entails that, today, States are bound to tolerate scrutiny and
intervention, especially by competent international organizations,
when they willfully engage in, or intentionally fail to prevent, the
destruction of, or serious damage to, cultural heritage of significant
value for humanity.136

However, the threshold for what “value” is great enough to demand
international attention or be on the level of common heritage for all humanity is a
matter for debate. Yet, the growing lists of international organizations, forums,
registries, and inventories dedicated to protection of cultural property illustrate an
interest in preserving and protecting cultural heritage, and, at times over national
sovereignty.137

Whether we look at Albania’s cultural heritage from a global interest or
from a national perspective, it is undeniable that the example discussed in this
article is of great interest to humanity. The ruins of the oldest city in the Eastern
Adriatic, with its unique historical background, adds to the nation’s unique
characteristic and deserves to be protected and preserved both for the interest of
the nation and humanity as a whole.

OffenhauBer, Walther Ch. Zimmerli & Marie-Theres Albert eds., German Commission for
UNESCO, 2010).

135. See generally UNESCO 1972.

136. Francesco Francioni, Beyond State Sovereignty: The Protection of Cultural
Heritage as a Shared Interest of Humanity, 25 MicH. J. INT’L L.1209, 1220 (2004).

137, Id.
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Unfortunately, the present administration in Albania prioritizes new
construction at the expense of cultural heritage and environmental rights.13¢ Even
though Albania is a signatory to all major international treaties pertaining to
cultural heritage protection, legal obligations on paper are meaningless if they are
not properly applied in courts. In responding to Albania’s second and third
periodic reports on the implementation of the ICESCR at meetings held on
November 6, 2013, the Committed commented on the applicability of this
Convention in domestic courts:

The Committee regrets the absence of information about the cases of
direct applicability of the Covenant before the courts in the State party
and the availability of remedies. The Committee is concerned that the
State party’s Constitution affords protection to the rights contained in
the Covenant in two distinct chapters, while the implementation of
one of them (the fifth chapter) cannot be claimed directly in courts.

The Committee requests that the State party collect and make
available information on the justiciability of all the rights enshrined in
the Covenant, including the cases of direct application of the
Covenant before domestic courts as well as information on the
available remedies for individuals claiming a violation of their
economic, social and cultural rights, as contained in the Covenant. In
this respect, the Committee draws attention to its general comment
No. 9 (1998) on the domestic application of the Covenant. The State
party should ensure that the division of the Covenant’s provisions into
different chapters of the Constitution does not impact their direct
applicability and enforceability in domestic courts.139

Further, the Committee expressed concern on the lack of judicial
independence and proper training of the judiciary. The Committee recommended
that, “the State party take necessary legal, policy and other measures to ensure the
independence and training of the judiciary as a means of safeguarding the
enjoyment of human rights, including economic, social and cultural rights.”140

138. Juxhin Mstafaraj, Apeli i Mirush Kabashit: Shembja e Teatrit pér interes té
mafies, do ishte mjerim pér shogériné toné, PANORAMA (Mar. 22, 2018), https://perm
a.cc/24VZ-QRSC.

139. Comm. on Economic, Social and Cultural Rights, Concluding Observations on
the Combined Second and Third Periodic Reports of Albania, § 7, U.N. Doc. E/C.12/A
LB/CO/2-3 (Dec. 18, 2013).

140. Id.at9.
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As has been expressed continually in international law and forums, the
protection of cultural heritage is undivided from the protection of humanity.141
The destruction or alteration of cultural heritage sites and buildings affects the
character, history, and identity of Albania’s small but proud nation. Dissecting
and eroding cultural heritage through overzealous construction, may cause even
greater consequences for the future foundation of society than the current
administration understands or cares to understand. Cultural and environmental
heritage are assets that contribute to the multidimensional values of a nation. It is
important to use an integrated legal framework based on human, cultural, and
environmental rights to create more powerful legal and political arguments for
sustainable development.

141. Serge Brammertz, Kevin C. Hughes, Alison Kipp & William B.
Tomljanovich, Attacks Against Cultural Heritage as a Weapon of War, J. oF INT'L
CRIMINAL JUSTICE, 1143, 1162 (2016).

141



Hastings Environmental Law Journal, Vol. 25, No. 1, Winter 2019

*khkkhkhkkk

142



Governing Nature Conservation in Political
“Hotbeds”: A Contractual Approach

Taufik Haryanto™, Kai P. Purnhagen™
Abstract

The implementation of nature conservation initiatives is one of the major
factors in successfully securing sustainability. According to social science
literature, bottom-up approaches! that build on community engagement are
preferred over top-down approaches because the establishment of nature
conservation relies on mutual agreement and non-opportunistic behavior of the
parties concerned. This preference is particularly notable in political “hotbeds”
with weak governmental enforcement. The success of bottom-up approaches
depend heavily on how the governance arrangements concerning nature
conservation initiatives incentivize the commitment and trust of the stakeholders
involved. This study explores what types of governance frameworks are
appropriate to establish commitment and trust in bottom-up nature conservation.
This paper also investigates whether private law theories on contractual
governance, namely contractual networks, can establish the basis for a governance
framework in private relationships. Contractual networks are hybrid forms of
organizations located between markets and hierarchies.2 “They are created to
coordinate activities by legally independent parties who cooperate to achieve a
common objective without creating a new corporate entity.”3 We will demonstrate
that the theory related to the governance of contractual networks has the potential
to form such an effective framework.

* Ph.D. candidate Wageningen University. The authors acknowledge the
discussions with various colleagues, in particular Kris van Koppen, Koen Arts, and Hanna
Schebesta, that have helped to shape the ideas of this paper. The research was funded by a
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1. Bottom-up approaches are characterized by a coordination of a web of individuals.

2. Oliver E. Williamson, The Economics of Governance, AM. ECON. Rev., May 2005,
at1, 3-4.

3. Fabrizio Cafaggi, Contractual Networks and Contract Theory: A Research
Agenda for European Contract Law, in CONTRACTUAL NETWORKS, INTER-FIRM
COOPERATION AND EcoNomic GROWTH 66, 66 (Fabrizio Cafaggi ed., 2011).
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I. Introduction

Nature conservation initiatives play a pivotal role to the protection of
biodiversity.4 “[M]ost areas considered to be high-priority diversity ‘hot spots’
(Myers 1988; Myers et al. 2000) are also social and political ‘hotbeds.””’s Political
‘hotbeds’ are “rural areas in countries such as Colombia, Brazil, Madagascar,
Tanzania, Malaysia, Indonesia, and the Ivory Coast which often feature high levels
of poverty, insecure land tenure and landlessness, unstable and/or undemocratic
political systems, and histories of state-sponsored repression.”® The absence of
effective public institutional governance frameworks limit the possibilities for
effective state-centered governance arrangements, to the benefit of nature
conservation in such “hotbeds.”” As a consequence, arrangements increasingly
focus on the introduction of more participatory bottom-up methods. As these
arrangements hence focus more as social institutions, the existence of social
mechanisms such as trust among the actors are pivotal for the success of
decentralized bottom-up approaches.2 Decentralized bottom-up approaches
delegate rights and responsibilities away from the state, to the local level.® The
bottom-up approach involves stakeholders such as local communities and
governmental and nongovernmental entities, in a collective action, to establish
nature conservation initiatives. Some of these bottom-up approaches establish

4. Hubert Job et al., Protected Areas in a Neoliberal World and the Role of Tourism
in Supporting Conservation and Sustainable Development: An Assessment of Strategic
Planning, Zoning, Impact Monitoring, and Tourism Management at Natural World Heritage
Sites, 25 J. SUSTAINABLE TOURISM 1697, 1697-98 (2017); Nahieli Manjarrez-Bringas et al.,
Lessons for Sustainable Development: Marine Mammal Conservation Policies and Its
Social and Economic Effects, 10 SusTAINABILITY 1, 9 (2018); Yves M. Zinngrebe,
Conservation Narratives in Peru: Envisioning Bodiversity in Sustainable Development, 21
EcoLoGy & Soc’y 1, 1-23 (2016).

5. Steven R. Brechin et al., Beyond the Square Wheel: Toward a More
Comprehensive Understanding of Biodiversity Conservation as Social and Political
Process, 15 Soc’y & NAT. RESOURCES 41, 42 (2002).

6. Id.at42-43.

7. Julia Black, Critical Reflections on Regulation, 27 AusTL. J. LEGAL PHIL. 1, 1-27
(2002) (on the difference between state-centred and de-centred regulation and their
implication).

8. INGvILD H. T. HARKES, FISHERIES CO-MANAGEMENT, THE ROLE OF LOCAL
INSTITUTIONS AND DECENTRALISATION IN SOUTHEAST AsIA: WITH SPECIFIC REFERENCE TO
MARINE SASI IN CENTRAL MALUKU, INDONESIA 250-51 (Institute of Environmental Sciences
ed., 2006).

9. Svein Jentoft et al., Social Theory and Fisheries Co-Management, 22 MARINE
PoL’Y 423, 423 (1998).
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nature conservation initiatives through contractual arrangements.20 For example, in
Raja Ampat, Indonesia, a local conservation practice known as sasi, which
formally involves institutions and stakeholders traditionally not involved in sasi—
such as the church, business, government, and nongovernmental organizations—
has proven to be an effective component of marine resource conservation.!! In this
paper, we investigate whether contractual governance theory can serve as an
effective regulatory framework to govern bottom-up initiatives. Contractual
governance describes the theory surrounding private ordering, “which entails
efforts by the immediate parties to a transaction to align incentives and to craft
governance structures that are better attuned to their exchange needs.”12

Contractual networks describes the sum of the contractual relationships
between the several stakeholders which are bound together to achieve a common
objective. From a legal perspective, the management of bottom-up nature
conservation is embedded into a complex network of contractual arrangements.13
These govern not only the respective parties, but also third parties, such as the
governing state.’* From a regulatory perspective, these contracts are created to
coordinate the activities of otherwise legally independent parties; their purpose is
to accomplish the common objective of nature conservation without creating a new
corporate entity. Due to these features, we argue that the management of bottom-
up nature conservation satisfies the requirements of a contractual network and
should be analyzed as such.

Contractual networks require governance devices to monitor and steer the
web of relationships.t> Several designs of contractual network exist. They
specifically take the form of either formal or informal contracts,'® or relational

10. Sepus M. Fatem et al., Camouflaging Economic Development Agendas with
Forest Conservation Narratives: A Strategy of Lower Governments for Gaining Authority
in the Re-Centralising Indonesia, 78 LAND Use PoL’y 699, 700 (2018); Endang Gunaisah
et al., Socio-Economic and Cultural Sustainability in Local Wisdom Management at Local
Marine Conservation Area (KKLD) of Mayalibit Bay, Raja Ampat Regency, West Papua
Province, 9 AQUACULTURE, AQUARIUM, CONSERVATION & LEGIS.-INT’L J. BIOFLUX Soc’Y
(AACL BIoFLUX) 901, 905 (2016).

11. Elizabeth McLeod et al., Sasi and Marine Conservation in Raja Ampat,
Indonesia, 37 COASTAL MGMT. 656, 673 (2009).

12.  Oliver E. Williamson, The Theory of the Firm as Governance Structure: From
Choice to Contract, 16 J. ECON. PERsP. 171, 172 (2002).

13.  See McLeod et al., supra note 11, at 673.

14. Id.

15. See Cafaggi, supra note 3, at 76-77.

16. lan R. Macneil, The Many Futures of Contracts, 47 S. CAL. L. REv. 691, 720-25
(1973).
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contracts where compliance is primarily built on mutual trust.l? Trust-related
features can also work as a regulative tool, by which they contribute, inter alia, to
the creation of trust and incentivize wanted behavior.18 This regulatory function,
generally speaking, combined with the trust-creating feature of contract
governance, make it particularly interesting for our type of study. As was shown in
the example of marine sasi fishery systems in Indonesia, “the real ‘glue’ that keeps
an institution [such as a nature conservation initiative] alive over time are the social
mechanisms, i.e., trust, legitimacy, and transparency.”® Contractual networks can
deliver trust, legitimacy and transparency, while acting largely in the absence of
state enforcement mechanisms. For this reason, they may be the ideal arrangement
for the governance of nature conservation initiatives in political and social
“hotbeds.”

In order to investigate whether such contractual networks are a good
governance tool for establishing trust in bottom-up initiated nature conservation,
we first discuss the theoretical literature on the effectiveness of bottom-up versus
top-down initiated nature conservation. To this end, we evaluate the empirical
literature on the effectiveness of bottom-up initiated nature conservation in the
second section. Both strands of literature illustrate the need for governance by way
of bottom-up approaches and trust-building measures. In the third section, we will
link the outcome of the literature review to insights coming from relational contract
theory and contractual network. We will show that both approaches share essential
features with the governance requirements of bottom-up approaches towards the
governance of nature conservation. And as such, can provide a good analytical
framework for the governance of nature conservation in political “hotbeds.”
However, empirical research into the effectiveness of the regulatory tools of
network contracts is largely absent. Therefore, we call for more empirical research

17. Mathew Boyle, The Relational Principle of Trust and Confidence, 27 OXFORD J.
LEGAL STUD. 633, 633-57 (2007); Nuno Gil et al., Trust in Relational Contracting and as a
Critical Organizational Attribute, in THE OXFORD HANDBOOK OF PROJECT MANAGEMENT
(Peter W. G. Morris et al. eds., 2011).

18. Fernando Gémez, Cooperation, Long-Term Relationships and Open-Endedness
in Contractual Networks, in CONTRACTUAL NETWORKS, INTER-FIRM COOPERATION AND
Economic GROWTH 21, 24 (Fabrizio Cafaggi ed., 2011); Jeffrey L. Bradach & Robert G.
Eccles, Price, Authority, and Trust: From Ideal Types to Plural Forms, 15 ANN. REv. Soc.
97, 97-118 (1989); Stewart Macaulay, Non-Contractual Relations in Business: A
Preliminary Study, 28 AM. Soc. Rev. 55, 62-67 (1963); Arif Satria et al., Contractual
Solution to the Tragedy of Property Right in Coastal Fisheries, 30 MARINE PoL’Y 226, 226—
36 (2006) (illustrating how contractual arrangements can incentivize sustainable behavior
in the fisheries sector).

19. See HARKES, supra note 8, at 250-51.
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to investigate whether the tools of contractual network governance can be used to
successfully govern nature conservation in political and social “hotbeds.”

I1. Bottom-up vs. top-down approach to natural resources
governance in “hotbeds” and the need for governance,
engagement, and trust

The following section is an overview of findings in the literature on the
effectiveness of bottom-up approaches. We illustrate, based on selected examples,
how the discussion in the literature developed to identify the “trust problem” of the
governance of nature conservation initiatives. First, we analyze the pertinent
theoretical literature, and then empirical research.

A. A review of theoretical literature

Early literature broadly highlighted the problems with bottom-up
approaches, focusing on the identification and structure of the challenges. Whereas
later literature concerned the evaluation of the execution of remedial measures.
Some of the concerns illustrated by earlier literature include: participation,2
access,?! authority,22 power,23 and cooperation.24

Communities’ participation in natural resource governance can be described
as a spectrum?® with a varying degree of the involvement of the State—with
government-centralized management as the strongest involvement, co-
management in the middle and community-self management representing least
involvement.26 Co-management covers a different level of communities’
participation, power sharing, and integration of local and government-centralized
management systems?’ The spectrum of co-management ranges from simple

20. Robert S. Pomeroy & Fikret Berkes, Two to Tango: The Role of Government in
Fisheries Co-Management, 21 MARINE POL’Y 465, 465-68 (1997).

21. Jesse C. Ribot & Nancy Lee Peluso, A Theory of Access, 68 RURAL Soc. 153,
153-81 (2003).

22. Thomas Sikor & Christian Lund, Access and Property: A Question of Power and
Authority, 40 Dev. & CHANGE 1, 1-22 (2009).

23. Max Krott et al., Actor-Centred Power: The Driving Force in Decentralized
Community Based Forest Governance, 49 FOREST POL’Y & ECON. 34, 34-42 (2014).

24. Carina Cavalcanti et al., Public Participation and Willingness to Cooperate in
Common-Pool Resource Management: A Field Experiment with Fishing Communities in
Brazil, 69 EcoLoGICAL ECON. 613, 613-22 (2010).

25. Pomeroy & Berkes, supra note 20, at 466.

26. 1d. at 466.

27. 1d.
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information regimes, cooperation to community control and inter-area
coordination.28 However, there is neither a clear line between points on the
spectrum, nor does the spectrum work towards a static point due to the social,
political, and cultural factors that influence community participation.2® For
instance, one study suggested that stakeholders are most likely to participate if they
are the ones who will be economically and socially better off, and have preexisting
links to authorities and information by authorities.2® Conversely, another study
argues that participation is related to cooperation.3! This study reveals that the
willingness to cooperate in such conservation initiatives is influenced by
communities’ participation, leadership, and the belief of others’ cooperation
influence.32

“Access studies” describes research that examines how stakeholders have,
obtain, and retain benefits of available natural resources.33 Access studies
differentiate two kinds of access mechanisms, which are termed “rights-based” and
“structural-relational-based.” The rights-based mechanism relates to granting
access by means of the law, rules, and regulations. Conversely, structural-relational
mechanisms grant access to natural resources by use of tools such as technology,
information, knowledge, capital, social relation, and self-identity.3* It is difficult to
distinguish both mechanisms since they are interconnected with one another. Sikor
and Lund’s study provides a richer theory on exercising access to natural resources
that is not exclusively defined by property rights but also includes authority which
influences the process of legitimacy.3® Sikor and Lund’s perspective widens the
view towards natural resources governance to include property and authority in the
legitimacy processes. According to Sikor and Lund’s study, legitimacy is not static.
Rather, it is evolving and creates contracts that are influenced by socio-political
and even cultural aspects.3¢ Accordingly, recent researchers witnessed a wide
involvement of stakeholders, including the state. The state together with other
stakeholders exercise control via power plays.3” The study of power cited in the

28. Pomeroy & Berkes, supra note 20, at 466—68.

29. Id.

30. Arun Agrawal & Krishna Gupta, Decentralization and Participation: The
Governance of Common Pool Resources in Nepal’s Terai, 33 WoRLD Dev. 1101, 1110-11

(2005).
31. Cavalcanti et al., supra note 24, at 619-20.
32. Id.

33. See Ribot & Peluso, supra note 21, at 154-55.

34. See Ribot & Peluso, supra note 21, at 162—-72.

35.  See Sikor & Lund, supra note 22, at 1-7.

36. See Sikor & Lund, supra note 22, at 6-7.

37. Krott et al., supra note 23, at 35-36; Jane Mansbridge, The Role of the State in
Governing the Commons, 36 ENVTL. ScI. & PoL’y 8, 8-10 (2014).
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previous footnote emphasizes that the power play between stakeholders is a crucial
factor to take into account in decentralized forest governance.3® Moreover, this
literature defines the elements of power as coercion (force), (dis)incentives, and
dominant information.3® Mansbridge’s study provides another perspective on
stakeholders and their power plays.40 This study stipulates the state plays a
significant role in governing natural resources. Specifically, the localized
governance is nested in higher institutions.4

Contemporary literature focuses on the evaluation of the correct
implementation tools. Early literature introduced the need to take into account
complexity of the society and the cross-scale interaction between them in natural
resource governance.*2 Due to the intersection between society and natural
resources governance, local knowledge needs to be implemented to enable
cooperative processes. Furthermore, several factors encourage stewardship and
build mutual trust which are implementation of solutions at the local level, equity
and empowerment as a part of multidimensional incentives, and the sharing of
power and of responsibility.43 Similarly, some proponents of bottom-up nature
conservation advance the co-management strategies previously introduced, namely
simple information regimes, cooperation to community control and inter-area
coordination. These strategies emphasize engaging local stakeholders in different
aspects and to various extents.* We argue that co-management will likely be the
best way to meet the intended goals of conservation while also meeting social and
ecological goals because capabilities to adjust social, economic and institutional
condition that fit the need of the locals.#> An empirical assessment concerning
communal farmers in Namibia and South Africa has revealed that challenges of
compliance and efficiency can be dealt with when rules are not in conflict with
local norms.46 A similar assessment on compliance also highlights the need for
adaptive co-management. Co-management of this nature allows for renegotiation
and adaptation, which is highly beneficial. Accordingly, another study on forest
users groups in Bolivia also provided evidence for the importance of local self-

38. Krott et al., supra note 23, at 35.

39. Krottetal., supra note 23, at 37-39.

40. See Mansbridge, supra note 37, at 8-10.

41. Mansbridge, supra note 37, at 9-10.

42. Fikret Berkes, Rethinking Community-Based Conservation, 18 CONSERV. BioL’Y
621, 623-24 (2004).

43. Id. at 629.

44. See Pomeroy & Berkes, supra note 20, at 468-71.

45. Joshua E. Cinner et al., Co-management of Coral Reef Social-Ecological
Systems, 109 Proc. NAT. ACAD’Y Sci. U.S.A. 5219, 5222 (2012).

46. Bjorn Vollan et al., Co-Managing Common-Pool Resources: Do Formal Rules
Have to Be Adapted to Traditional Ecological Norms?, 95 ECOLOGICAL ECON. 51, 62 (2013).
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organized rule-making and sanctioning in assuring cooperation and compliance.#’
In order to effectively achieve such engagement of local stakeholders, studies have
shown that it is essential to understand the socio-cultural context before
engagement starts.*8

To summarize, many scholars propose bottom-up approaches for
establishing and managing natural resources because many cases have shown more
success with this model than top-down regulation.#® However, upon closer
examination, the empirical literature reveals mixed success stories.®0 Important
determinants for the success of nature management are, in particular, the chosen
aspect of community involvement,5! the acquisition of access,*2 and willingness to
cooperate.>3 Other important determinants include the existence of functioning
rules, cooperation,54 legitimation, and equitability.5® As a consequence, the success
of bottom-up approaches to nature conservation requires effective governance. As
a result, many observers quickly emphasize the need of government control to
ensure long-term sustainability of bottom-up nature conservation activities.>¢ In
their view, such a state centered perspective is required in order to prevent a
backlash of conservation goals behind other community demands5? or to enable
cooperation and establish leadership among diverse stakeholders.5® However, all
too often, scholars overlook the fact that governmental control is particularly
difficult to establish in political “hotbeds.”

So far, scholars have not developed a governance framework that is feasible
for nature conservation in political “hotbeds.” Research has shown that nature

47. Krister Andersson et al., Institutional Diversity and Local Forest Governance,
36 ENVTL. Scl. & PoL’y 61, 62 (2014).

48. Eleanor J. Sterling et al., Assessing the Evidence for Stakeholder Engagement in
Biodiversity Conservation, 209 BIoLOGICAL CONSERVATION 159, 162-66 (2017).

49. Arun Agrawal, Common Property Institutions and Sustainable Governance of
Resources, 29 WoRLD DEev. 1649, 1650 (2001).

50. Sterling et al., supra note 48, at 166—67; Berkes, supra note 42, at 622.

51. See Pomeroy & Berkes, supra note 20, at 468.

52. See Ribot & Peluso, supra note 21, at 172—74; Sikor & Lund, supra note 22, at 5.

53. See Cavalcanti et al., supra note 24, at 620; Agrawal & Gupta, supra note 30, at
1110-11.

54. See Vollan et al., supra note 46, at 60.

55. See Andersson et al., supra note 47, at 70.

56. Edward J. Hind et al., From Community-Based to Centralised National
Management-A Wrong Turning for the Governance of the Marine Protected Area in Apo
Island, Philippines?, 34 MARINE PoL’Y 54, 55 (2010).

57. Id.

58. Marc J. Stern et al., The Goals and Challenges of the March 30-31, 2001 Yale
ISTF Conference Entitled: Transboundary Protected Areas: The Viability of Regional
Conservation Strategies, 17 J. SUSTAINABLE FORESTRY 1, 4 (2003).
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conservation cannot just be governed by public institutions, but must also be
adequately supported by social mechanisms that will ensure “legitimacy, trust,
collaboration and transparency.”s® Out of these four elements, theorists®® and
empiricists®! have identified the building of trust between stakeholders as a major
factor in determining: social capital, cooperation, participation, as well as the
success of natural resource governance.

B. A review of empirical literature.

This section introduces empirical findings on the effectiveness of bottom-up
approaches to the governance of natural resources. We will illustrate that
participation in decision making, information sharing, and trust as the key factors
in establishing successful nature conservation initiatives. The population size
determines what form of participation will occur, and compliance defines the
effectiveness of nature conservation initiatives. The discussion of natural resources
management in disciplines such as marine, freshwater, forest, or across these
disciplines (marine-forest or landscape scale) cover three types of approaches to
the governance of natural resources, namely top-down, bottom-up, and co-
management (which is a middle ground between top-down and bottom-up). Nature
conservation initiatives can seldom rely on complete ecological data.t2 Complex
societal issues make the estimation of an optimal solution for each one involved

59. HARKES, supra note 8, at 249.

60. Kimberly Coleman & Marc J. Stern, Exploring the Functions of Different Forms
of Trust in Collaborative Natural Resources Management, 31 Soc’y & NAT. REs. 21, 21—
38 (2018); Bart Nooteboom et al., Effects of Trust and Governance on Relational Risk, 40
AcaD’Y MeMT. J., 308, 308-38 (1997).

61. Birgitl. de Vos & Jan P. M. van Tatenhove, Trust Relationship Between Fishers
and Government: New Challenges for the Co-Management Arrangements in the Dutch
Flatfish Industry, 35 MARINE PoL’y 218, 220 (2011); Michael J. Manfredo et al., Values,
Trust, and Cultural Backlash in Conservation Governance: The Case of Wildlife
Management in the United States, 214 BIoLOGICAL CONSERVATION 303, 310 (2017); Landon
Yoder & Rinku Roy Chowdhury, Tracing Social Capital: How Stakeholder Group
Interactions Shape Agricultural Water Quality Restoration in the Florida Everglades, 77
LAND Use PoL’y 354, 360 (2018); Lucia Ordofiez-Gauger et al., 1t’s a Trust Thing:
Assessing Fisherman’s Perceptions of the California North Coast Marine Protected Area
Network, 158 OCEAN & COASTAL MGMT. 144, 152 (2018).

62. David R. Smith et al., Developing a Landscape-Scale, Multi-Species, and Cost-
Efficient Conservation Strategy for Imperiled Aquatic Species in the Upper Tennessee River
Basin, USA, 27 AQUATIC CONSERVATION: MARINE & FRESHWATER ECOSYSTEMS 1224, 1225
(2017).
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almost impossible.s3 However, empirical studies may nonetheless provide valuable
insights on the effective governance arrangements in several cases.

Within the marine discipline, scholars discussed several key aspects for the
success of marine conservation. Participation in decision making,54 information
sharing, and trust®> are among the key aspects. For example, different sets of ideas,
specifically the experience and beliefs of each stakeholder influence participation
in marine conservation in the Philippines.s¢ This case also shows that adherence to
the rules of the game and the communication of a clear objective from the outset
are essential.6” However, it is notable that the quality of the communication
strategies matter as well. In a case study in Galapagos, local actors did not
participate in decision making, resulting in continuous conflict.s8 This case study
illustrates the need for internal consultation and a feedback strategy for the
successful implementation of nature conservation.®® Additionally, population size
influences the form of participation.”® On Galapagos the size of the relevant
population represented had an impact on the responsible representative’s form of
participation.

Compliance is a major factor in effectively establishing nature conservation
initiatives.” Traditionally, compliance is achieved by state-centered top-down
approaches involving coercion. However, top-down approaches are costly and
ineffective due to many factors, such as low compliance and a high risk of conflict.
Decentralized bottom-up approaches delegate rights and responsibility away from
the state to the local level.”? Such bottom-up approaches decrease costs and

63. Christine Rockmann et al., Stakeholder Participation in Marine Management:
The Importance of Transparency and Rules for Participation, in CONSERVATION FOR THE
ANTHROPOCENE OCEAN 289, 289 (Phillip S. Levin & Melissa R. Poe ed., 2017).

64. Richard B. Pollnac et al., Discovering Factors That Influence the Success of
Community-Based Marine Protected Areas in the Visayas, Philippines, 44 OCEAN &
CoAsTAL MGMT. 683, 707 (2001).

65. Rodrigo Oyanedel et al., Establishing Marine Protected Areas through Bottom-
Up Processes: Insight from Two Contrasting Initiatives in Chile, 26 AQUATIC
CONSERVATION: MARINE & FRESHWATER ECOSYSTEM 184, 193 (2016).

66. See Rockmann et al., supra note 63, at 303.

67. Rockmann et al., supra note 63 at 303.

68. Id. at 205.

69. Pippa Heylings & M. Bravo, Evaluating Governance: A Process for
Understanding How Co-Management Is Functioning, and Why, in the Galapagos Marine
Reserve, 50 OCEAN & COASTAL MGMT. 174, 188-89 (2007).

70. Pollnac et al., supra note 64, at 706.

71. Timothy R. McClanahan et al, A Comparison of Marine Protected Areas and
Alternative Approaches to Coral-Reef Management, 16 CURRENT BloLoGY 1408, 1411
(2006).

72. See Jentoft et al., supra note 9, at 423-24.
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conflicts while also promoting compliance.” A freshwater conservation study in
South Africa provides a valuable lesson on how top-down conservation targets and
bottom-up implementation feedbacks are interdependent. Systematic feedback
requires systemic conservation governance.”* Hence, conservation efforts are
aligned across the vertical and horizontal dimension.” In this manner, conservation
activities are characterized by the involvement of different stakeholders at different
levels, including third parties like brokers and scientists.’8 Knowledge,
relationships, and facilitation skills are important in building a broad network of
stakeholders.””

In forest management, individual and social identities influence participation
in forest governance.’ Across the tropics, community-managed forests show lower
rates of deforestation.” Local forest governance with high community involvement
in organizing, ruling, and sanctioning results in more effective management.® If a
forest is primarily state-owned, like in the tropics for example, scholars have shown
that hybrid governance models, which include specific measures to ensure
transparency and accountability in the decision-making process, are more
effective.8t Therefore, no one stakeholder—such as the government, private
institutions, or the community—should exclusively govern forests. A case study
conducted in Nepal concerning decentralized governance in the Terai conservation
area revealed that participation needs to be built into an institutional mechanism in
order to: (1) improve the access to information and knowledge of those in low
income households, and (2) promote more interaction between less powerful
residents and the government.82 In terms of forest conservation, recognizing the
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socio-economic needs of the locals, acknowledging tenure rights,8 and
strengthening local practices and customs will benefit nature conservation
positively.84

Meanwhile, under the umbrella of conservation policy, understanding human
or social dimensions could improve conservation outcomes.8 This approach will
reduce conflicts or the opposition to conservation initiatives.8¢ For instance,
Swedish national park governance policy was exclusively geared towards nature
conservation, excluding human demands.8” This approach triggered conflict with
local land users®8 and resulted in a change of national park policy toward increasing
local involvement and promoting local interests, local needs.8® Studies such as
those in Sweden illustrate that successful governance of a national park requires
local practices and customs to be “fully incorporated within the designation process
and subsequent park management.”% The question is not whether co-management
works, but rather, under what conditions it can be used to successfully govern
natural resources.9! Furthermore, conservation initiatives need to be able to identify
and take into account heterogeneity in community groups and build trust between
stakeholders, otherwise, we are just paying lip-service to nature conservation.s2

The initiation of a nature conservation in any discipline raises the challenge
of compliance and conflict.93 Compliance with the rules of conservation initiatives
is a key factor for success.® Additionally, participatory processes are essential
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features of bottom-up governance of nature conservation initiatives because they
are a way to remedy the lack of support and compliance of top-down conservation
processes.% Participatory processes are a promising solution for resolving social
and environmental challenges.®® Nevertheless, participatory processes raise
concerns about power plays between stakeholders and about equality among
different stakeholders, this also holds true for community groups.®” As a
participatory process, relationships among stakeholders are important. Interactions
within a social network have a strong, often overlooked, influence on the tendency
of stakeholders to participate in a policy that affects livelihood.®® Trust plays an
important role in the success or failure of the relationship.%®

I11. Linking contract governance theory to bottom-up nature
conservation governance

So far, our analyses of empirical and theoretical studies revealed that nature
conservation requires a functioning governance framework to ensure compliance.
This is difficult to establish in political “hotbeds” if one looks only to traditional,
state-centered governance solutions.100 Social factors, such as the stabilization of
trust among stakeholders, also play an important role in the successful bottom-up
governance of a nature conservation.! In the absence of available state-centered
solutions, the success of collective action situations largely depend on the
willingness of actors to cooperate, which in turn strongly relates to their
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expectations of the behaviors of the other members in the cooperation.02 Trust can
be pivotal for achieving such cooperation.193 Trust can also lead to expectations
that others will reciprocate and when these expectations are met long-term
obligations may develop.194 In complex circumstances, such as the management of
nature conservations, causal and legal attributes can be essential to creating reliable
expectations that stabilize patterns of interaction and thereby systemic trust.
Contracts may be assigned an important governance role of coordinating
collaboration between actors where collective action problems arise and are also
of a transboundary nature (such as in nature conservation initiatives).105 Contracts
may work best outside of a state-centered governance framework, whose regulative
function is determined by enabling the “social glue” via the required
cooperation.1% The management of ecosystems and ecosystem services on which
nature conservation rely upon are embedded into complex contractual
arrangements. Contractual networks require governance devices to monitor and
steer the web of relationships.97 These networks can be designed as relational
contracts,!08 where compliance is built on mutual trust.19 Legal tools, such as
rights and principles, can ensure that trust in contractual relations will be rewarded
and opportunistic behavior, which may work against achieving the common
objective, will be punished.110 Such tools involve, for example, provisions that
ensure the transfer of information, open communication, and risk sharing.11* To
enforce trust-related obligations, courts have developed implied duties between
contracting parties that allow for certain remedial measures where breach of an
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implied duty occurs.!’2 Beyond that, legal scholarship increasingly identifies
rights, duties, and other non-legal regulatory instruments that cope with trust
problems. Their impact on trust in the bottom-up establishment and governance of
a nature conservation initiative has not been researched. As the use of bottom-up
approaches increases, there is an urgent need for research on trust as a successful
governance mechanism.

In contractual theory, contracts can take a variety of forms: formal or
informal, written or verbal, and implicit or explicit.113 Within the governance of
nature conservation initiatives, we can find many of these different forms of
contracts as well. West Papua is the only political “hotbed” in the world we know
of which already uses contracts for the establishment of a conservation initiative.114
The type of contract that stakeholders use in West Papua are formal contracts.!15
To be able to test out theoretical underpinnings empirically, we also focus on
formal contracts as a starting point in this paper. Formal contracts have the
following two features: 116 First, contractual clauses confer a form of control over
the contracting parties and, second, they create opportunities that arise from the
rights granted by the contract.117 Long-term contracts in particular have the ability
to create trust among the contracting parties;18 however, they also necessitate trust
to control potential opportunistic behavior.11® Thus, contracts can be viewed as a
sign of commitment and a tool for coordination.120

Interpreting contracts through such a lens opens up the possibility to
investigate contracts as a governance tool for nature conservation in political
“hotbeds.” If these “hotbeds” feature a lack of efficient government involvement—
which nature conservation requires for effective governance and trust-building
mechanisms—formal contracts may serve as an adequate substitute. The
subsequent questions then arise: How should one design these contracts? Which
framework shall be established to safeguard their effective regulatory function?
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Across markets around the world the use of long-term and networked
contracts steadily increases.'?! In contract law theory, many of these functions have
been studied in several settings. By looking into the functions that work best to
facilitate nature conservation in political “hotbeds,” we can rely on a rich source of
literature governing many situations. The governance of nature conservation and
the general literature on formal networking contracts share a common feature,
namely that the underlying transactions are so complex that formal contracts cannot
possibly cover all contingent circumstances.'?2 In complex contexts, contracts
should be more general and take into account uncertainty.23 While such a lack of
clear-cut rules may be viewed as an impairment to the steering capacity of a
contract, it can also be identified as a means to enforce trust among the parties.124
Contracts play a pivotal role in trust dynamics, reinforcing each other in either
positive or negative ways.125 Long-term contracts require constant social
interaction to preclude opportunistic behavior by engaging in trust-building
capacities.126 When contracts are organized in a network, such as in the bottom-up
governance of nature conservation, these social interactions need not be designed
to cover only the two parties involved in an exchange contract, but rather the whole
network.127

The contractual relationships needed for the governance of nature
conservation run parallel to what has been described in contractual networks theory
as a “multilateral contract.”128 “Multilateral contracts are used to coordinate
parties’ activities in order to pursue common objectives.”129 They “are generally
chosen when a higher level of coordination is necessary, when information
exchange needs to be centralized, and when monitoring occurs through common
technological platforms.”130 Each of these features describe what has been
identified earlier in the description of the bottom-up governance of nature
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conservation.!3! Turning to the governance features of these multilateral contracts,
decisions are usually made based on consensus,!32 although voting power is often
delegated to a committee or board.133 The contractual networks involve rules on
information sharing, participation, the prohibition of unfair competition, and
decision-making.13¢ Enforcement mechanisms often rely on naming and
shaming.13% While a considerable amount of literature exists on the description of
these contractual networks (scoping), little empirical work exists on their
effectiveness towards reaching the common goal.

1VV. Conclusion

Contractual networks and relational contracts share essential features with
the process that are described in theoretical and empirical work as bottom-up nature
conservation. A participatory process that engages the various stakeholders and
stimulates their involvement is key for successful governance of conservation
initiatives through contract. Social mechanisms play an essential part in ensuring
such conservation governance works. Legal scholarship also assigns governing
features to contractual networks, which can be used to tackle problems associated
with the bottom-up nature conservation. Hence, contractual networks and the
governance tools assigned to them have the potential to serve as an effective
governance framework to bottom-up nature conservation. Additionally,
contractual networks also have big potential to become a successful governance
tool for bottom-up approaches towards the establishment of nature conservation in
political “hotbeds” because of their trust-enabling function and their ability to
function in the absence of state-centered governance systems. While we have
demonstrated the potential of contract governance as a superior governance tool
for the bottom-up establishment of nature conservation, currently there is no
empirical research to prove this claim. We encourage those engaged in this field to
consider conducting this type of research. In particular, research into which
contractual governance tools work towards the common goal of nature
conservation establishment is imperative. This literature review has shown that the
success of contractual tools is likely measured on the degree to which they are able
to create and maintain trust among the parties.
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